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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

STATE OF IDAHO
County of Canyon

Case No. CV 10-6788
AFFIDAVIT OF THOMAS J. SNYDER IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT AND
DEFENDANT'S CROSS-MOTION FOR
SUMMARY JUDGMENT

)
) ss.
)

THOMAS J. SNYDER, having first been duly sworn, upon his oath deposes and says:

1.

I am a Claims Manager with Western Surety Company. I have handled claims for

Western Surety since I started with the company in May 2004.
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2. From May 2004 through March 2007, I was a Claims Analyst I. I was then a Claims
Analyst II until I became a Claims Manager in March 2009.
3. In my capacity as a Claims Manager, I supervise other claims analysts. I supervised
Robert Sobraske before he left Western Surety in November 2009, and I also have my own
caseload of claims that I handle.
4. Western Surety encourages claims analysts to run denial letters past a claims manager
before sending, and the analysts also come to managers when they have questions or need
approval for a payment above their set authority.
5.

I am familiar with the claim file for VehicleN essel Dealer Bond

#69815964, which Western Surety issued to Best of the Best Auto Sales, Inc., and I make this
affidavit based on personal knowledge. Western Surety prepared the claim file in the regular
conduct of its business as a surety company. The claim file contains all correspondence and
other documentary evidence relating to Western Surety's handling of the bond claims that are at
issue in this case.
6.

During my employment with Western Surety since 2004, my experience in

dealing with claims on Motor Vehicle Dealer bonds in the State ofldaho has been as follows:
a. Western Surety often receives claims from the Idaho Transportation Department,
Dealer Operations and Investigations ("ITO"), as well as from individuals directly, or auto
auctions on behalf of individuals.
b. ITO refers to the claims it forwards to Western Surety as "claims," and asks to be
informed of all settlements of such claims.
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c. Western Surety regularly pays claims in Idaho without requiring individuals (or others)
to first obtain judgments.
d. When Western Surety receives a claim from either ITD or an individual, the company
first notifies the principal of a claim on the bond. When the principal does not dispute the claim
and/or offers no bona fide defense, Western Surety evaluates the claim and determines the
amount that is justly due under the bond. Western Surety then tenders that amount to the
claimant.
e. Western Surety requires the claimant to provide the surety with adequate evidence of a
violation of the terms of the bond. Western Surety does not pay claims without evaluating the
merits of the claim. If the claimant is unable to provide such evidence, Western Surety informs
the claimant of the option of pursuing a right of action against the principal to obtain a judgment.
f.

In claims where a consumer has not received title, prompt resolution of the claim

is critical because, until the consumer receives title, it is often difficult to obtain insurance,
register the vehicle, or satisfy a lender's lien requirements, as the lender must usually have title to
perfect its lien.
g.

I have personally had telephone contact with consumer claimants on motor

vehicle dealer bonds who are desperate to obtain a title they have not received from a dealer.
h.

I have personally handled and overseen many claims by consumers who have not

received title to a vehicle. Given the importance to these claimants of getting a title, the least
helpful thing Western Surety could do would be to force the claimant to file a lawsuit, at some
expense, to prove what everyone already knows, which is that the consumer does not have title.
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1.

When Western Surety settles a bond claim, it informs ITD of the settlement.

J.

ITD has never informed Western Surety that Western Surety's process for paying

claims presented to it was improper, inadequate, or in violation of the law. ITD has never
informed Western Surety that it can only pay claims that are based on judgments.
6.

Attached hereto as Exhibit A is a true and correct copy of VehicleNessel Dealer

Bond #69815964 dated November 19, 2004.
7.

Attached hereto as Exhibit A-1 is a true and correct copy of the Riders to Bond

#69815964 dated December 12, 2004, January 18, 2005, and December 20, 2005.
8.

Attached hereto as Exhibit B is a true and correct copy of correspondence from

Western Surety to ITD dated October 20, 2008, regarding cancellation of the bond.
9.

Attached hereto as Exhibit B-1 is a true and correct copy of correspondence from

Best of the Best Auto Sales, Inc. to Western Surety dated October 10, 2008, regarding
cancellation of the bond.
10.

Attached hereto as Exhibit C is a true and correct copy of the claim letter from

Dealers Auto Action of Idaho to Western Surety dated September 19, 2008, with attachments.
11.

Attached hereto as Exhibit C-1 is a true and correct copy of correspondence from

Dealers Auto Auction of Idaho to Western Surety dated October 10, 2008.
12.

Attached hereto as Exhibit C-2 is a true and correct copy of correspondence from

Dealers Auto Auction of Idaho to Western Surety dated December 16, 2008.
13.

Attached hereto as Exhibit D is a true and correct copy of correspondence from

Western Surety to Dealers Auto Auction of Idaho dated October 16, 2008.
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14.

Attached hereto as Exhibit D-1 is a true and correct copy of correspondence from

Western Surety to Dealers Auto Auction dated November 25, 2008.
15.

Attached hereto as Exhibit E is a true and correct copy of correspondence from

Western Surety to Best of the Best Auto Sales, Inc. dated October 16, 2008, regarding the
Dealers Auto Auction claim.
16.

Attached hereto as Exhibit F is a true and correct copy of the claim letter from

Brasher's Idaho Auto Auction to Western Surety dated November 13, 2008, with attachments.
17.

Attached hereto as Exhibit G is a true and correct copy of correspondence from

Western Surety to Brasher's Idaho Auto Auction dated January 9, 2009.
18.

Attached hereto as Exhibit His a true and correct copy of correspondence from

Western Surety to Best of the Best Auto Sales dated January 9, 2009, regarding the Brasher's
Idaho Auto Auction claim.
19.

Attached hereto as Exhibit I is a true and correct copy of electronic

correspondence from Brasher's Idaho Auto Auction representative Jay Voth to Western Surety
claims representative Robert M. Sobraske dated January 20, 2009.
20.

Attached hereto as Exhibit J is a true and correct copy of correspondence from

Brian Shaw to Western Surety dated January 26, 2009.
21.

Attached hereto as Exhibit J-1 is a true and correct copy of Report of Sale and

Application for Certificate of Title from Brian Shaw and Trista Jacobsen dated May I 0, 2008,
Shawn and Pepper Yanzuk dated May 22, 2008, and Jason and Alison Stucki dated October 6,
2008.
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22.

Attached hereto as Exhibit K is a true and correct copy of correspondence from

Western Surety to Brasher's Idaho Auto Auction dated March 11, 2009, with Final Release and
Assignment.
23.

Attached hereto as Exhibit Lis a true and correct copy of correspondence from

Western Surety to David M. Ririe dated April 14, 2009, regarding the payment under the bond to
Brasher' s Idaho Auto Auction.
24.

Attached hereto as Exhibit M is a true and correct copy of electronic

correspondence between Western Surety claims representative Robert M. Sobraske and Dealer's
Auto Auction of Idaho representative Addie Connell dated May 4, 2009, May 21, 2009, May 27,
2009, May 28, 2009, June 11, 2009, and June 12, 2009.
25. Attached hereto as Exhibit N is a true and correct copy of correspondence from
Western Surety to Dealers Auto Auction of Idaho dated June 12, 2009, with Final Release and
Assignment.
26.

Attached hereto as Exhibit O is a true and correct copy of correspondence from

Western Surety to ITD dated July 23, 2009, regarding the payments under the bond to Dealers
Auto Auction and Brasher's Idaho Auto Auction.
27.

Attached hereto as Exhibit P is a true and correct copy of correspondence from

Western Surety to David M. Ririe dated July 23, 2009, regarding the payments under the bond to
Dealers Auto Auction and Brasher's Idaho Auto Auction.
28.

Attached hereto as Exhibit Q is a true and correct copy of Plaintiffs claim on

bond from ITD to Western Surety dated September 3, 2009.
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29.

Attached hereto as Exhibit Q-1 is a true and correct copy of correspondence from

John L. Gannon to Western Surety dated September 9, 2009, with attached Complaint in case of

Nick Hested [sic] v. Ron Zechmann dba Best of the Best Auto Sales dated September 2, 2008.
30.

Attached hereto as Exhibit R is a true and correct copy of correspondence from

Western Surety to ITD dated September 14, 2009.
31.

Attached hereto as Exhibit S is a true and correct copy of correspondence from

Western Surety to John L. Gannon dated September 14, 2009.
32.

Attached hereto as Exhibit Tis a true and correct copy of correspondence from

John L. Gannon to Western Surety dated September 17, 2009.
33.

On December 3, 2009, I prepared a letter to John L. Gannon. A true and correct

copy of the letter is attached hereto as Exhibit U.
34.

On April 8, 2010, I received a claim on the bond from John L. Gannon on behalf

of Plaintiff. A true and correct copy of the claim with attachments is attached hereto as Exhibit

V.
35.

On April 19, 2010, I responded to the claim submitted by John L. Gannon on

April 8, 2010. A true and correct copy of the letter is attached hereto as Exhibit W.
36.

On June 7, 2010, I received a letter from John L. Gannon, with a certified

judgment dated May 6, 2010, and a letter to Ron Zechmann dated May 7, 2010, attached. A true
and correct copy of the letter and attachments is attached hereto as Exhibit X.
37.

On June 14, 2010, I responded to John L. Gannon. A true and correct copy of the

letter is attached hereto as Exhibit Y.
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ELAM AND BURKE

Elam and Burke

1 ·~.8:11 a.m.

11-24-2010
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:1~
Thomas J. Snyder

SUBSCRJBEn AND SWORN to before me this

di')._

day of November, 2010.

~~!}

JONATHAN CHRISTOPHER OI.SON

Notaf1 Publlo

~

IIAL

r

Residing at: .S;()..,.,)(
My Commission Expires:

8oull Dakota

~
r"1

, , ,,..

I.).

5

oe. ,1e;M Q..,.

CERTIFICATE OF SERVICE

2!/._

I HEREBY CERTIFY that on the
day of November 19, 2010, I caused a true and
correct copy of the foregoing document to be served u follows:
John L Gannon
Attorney al Law
216 West Jefferson Street

Boise, ID 83702

U.S. Mail

3{: Hand Delivery
_ _ Federal Express
Facsimile - 343-5807

AFFIDA VJT OF 11-IOMAS J. SNYDER 1N SUPPORT OF DEFENDANT'S OPPOSITION TO
PLAfNTIFF'S MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S CROSS·
MOTION FOR SUMMARY JUDGMENT - 8
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VEHICLENESSEL DEALER BOND

ITD-3170-3 10-99 W
Paga 3

NUMBER_=6=9=8~1=5=9=6~4'-------

Effective Date:
November 19 1 2004
Executed pursuant to demand for Security under the Dealer and Salesman Licensin11 Act, Chapter 16 Titl• 49 Idaho Cod•.
KNOW ALL MEN BY THESE PRESENTS, that I/we (owner's name)_-=D:.:a=-y._i
...d=-,..M...,.'--'R""i=r-=i-=e,___ _ _ _ _ _ _ _ _ _ _ __
OBA (dealership name) ------------,--,--,c=-=-===-cc--=--=,---,-,,----=---=--=-=cc==--c----,----,==------------------aa Principal, and
WESTERN SURETY COMPANY
a corporation duly authorized to transact surety business in the state of Idaho are jointly and severally held and firmly
bound unto the state of Idaho to indemnify persons, firms, or corporations for loss suffered by reason of violation of the
conditions hereinafter contained.
The amount of this bond is

$20,000, 00

TWENTY THOUSAND AND NO/ 100

The conditions of this obli11ation are that:
The Principal shall not practice any fraud, make any fraudulent representation or violate any of the prov1s1ons of
Chapter 16 Titl• 49 Idaho Cod• or rules and reirulations promul11ated by the Idaho Transportation Department; or the
provisions of Chapt•rs 2, 4 and 6 Titl• 49 Idaho Cod•; Idaho Cod• 49-1418; Chapt•r 6 Titl• 48 Idaho Cod•; or federal
motor,,yllhiflR safety standards or odometer fraud durin11 the time said Principal is licensed as a dealer.
n~~a,- ~ terminate this bond in its entirety by lfivinir 30 days written notice by certified mail to the Idaho
,J"'t~pM.'tlliiQll~.f_artment in Boise, Idaho. A copy of said notice of termination shall be sent by certified mail by the
.;,- f~~~~~al hereunder.
tLl&.'f. of auc«~llation by the Surety, no further obli11ation shall be incurred under thia bond after the expiration of
~ ~ 30 days, 'bUiF_)liia liability of the Surety shall apply as above set out as to any acts or omissions that may have
t'?-b~~~pr~ tff ~effective date of such cancellation.
'\~~ ~~:i~ty of the Surety shall be limited to the amount of this bond, reirardless of the number of years this
"ltJi\6~-•l'Ub1ia~
effect and re11ardless of the number and amount of claims made thereon •
.,,.
•
p.~-:i::_...
The afli
~rincipal may be issued a dealer's license, pursuant to the provisions of the Dealer and Salesman
Licensinir Act. Chaptar 16 Titl• 49 Idaho Cod•.
IN WITNESS WHEREOF, we have set our hands and seals thi•--~1=9~- day of_~N~o~v~e=m~b~e-r
_ _ _ __
2004

fl

SURETY

PRINCIPAL
Type

x

ar Print Nam•
slgnitura

14534 W. Comisky Dr.,

83713

Laaatlon of

Slgnatura

Boise, ID

101 S. Phillipa Avenue
Sioux Falla, South Dakota 57104-6703

baalanihlp

Addreaa

(605) 336-0850

Idaho Phone Numbir

Phone Number

ACKNOWLEDGEMENT OF SURETY
STATE OF --~S-=oe"u~t~h~D~a':-k~o~ta~--- }
COUNTY OF_~M=i=nn=e=h=ah==•~----

SB

On this
19 day of
November
,
2004 , befbre me, a Notary Public in and for said county,
personally appeared Paul T, Bruflat, Senior Vice President
,3ersonal!,: known to me, who bein11 personally sworn,
did say that (s)he is the duly sworn representative of the
WE§.TERN SURETY COMPANY
, a corporation
duly or11anized and existinir under the laws of the state of
South Dakota
, that the seal affixed to the fore11oin11
instrument is the corporate seal of said corporation, that the said instrument was signed, sealed, and executed on behalf' of
said corporation by authority of its Board of Directors, and further acknowledlfes that said instrument and the execution
thereof be the voluntary act and deed of said corporation.
IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my officia seal the day and year last above
written.
~ ............ - ................................ '$,
I

D. KRELL

I

$~NOT.taflU,BLIC~$
j ~ SOU't'l·J'"HJlkOTA ~ j

................................................

X
Residing at ---''--....;__ ___;:..,_....:...;..:__ ___ccc........:..c...;..:__ _ _ _ _ _ __
2006
My oommlsslon expires ---=~--'-"=~""-~'----

EXHIBIT A
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Western Surety Company
RIDER
It is hereby mutually agreed and understood by and between the Principal
and WESTERN SURETY COMPANY, that instead of as originally written:
The address has been changed to read:
P. 0. Box 761
Meridian ID 83680
No further changes other than above.

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms, limits or
conditions of the

bond

, except as hereinabove set forth .

•1,.\.\-fl\Htu,.,,,.

~..-~..... u~ E 't· )/'•,,,
}~:!!
........ i" ~

~?....,~'WE\ei'~e.~s effective on the
~0th
~~~~ o'clock a.m., standard time.

~·

,:-; ""f ( j

;W•

...

'(('

t ,:,, i

December

day of

2005

, at

-

-

:.::t:'-

.
\ ~ ~ G ~ ~ ~ r l r m i n g part of _ _ _ _ _b'"'o.._n
..d..________ No. -6~9~8_1_5_9_6~4~-------is~r.b:,r.,··~i.:~TERN
SURETY
COMPANY
of
Sioux
Falla,
South
Dakota,
to

,.,,,,,., .,., ,')j:'.."r.,.,.,.,~

Best'''8i"'tbe Best Au toms ales, Inc.

Signed this

20th

day of

Dece11ber

2005 .

Form 1211-4-2002

0

0001.24

EXHIBIT A-1

,

~y
Western Surety Company
RIDER
It is hereby mutually agreed and understood by and between the Principal
and WESTERN SURETY COMPANY, that instead of as originally written:
The address has been changed to read:

1523 S. 2nd St.
Nampa ID 83687
No further changes other than above.

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms, limits or
conditions of the
\'-';.\.\\UtOt11,,_

bond

, except as hereinabove set forth.

.

,......-~~u~E t· y "••,....

········

~~.""'
(.-'\ ,.,
.,~.S:,,~il·l\IAeibe.~s
effective on the
~8th
t~~~ o clock a.m., standard time.
·'~= '-"Ii<.;
~ , :,;,,1=
1.U'.
• .;;e--

January

day of

2005

, at

?~-ti~s~"futilrming part of _ _ _ __.bo...,.n._.d
_________ No. __,,6,..9u8..,1.,5....9,._6""""4'----------is~~-b:,r.,··~fll5TERN
SURETY
COMPANY
of
Sioux
Falls,
South
Dakota,
to
"•,,,,.,;, 'l,f D1\.,.-..••'"
Best "8t'";t,ha Best Automsales I Inc.

Signed this

18th

day of

January

2005

Form 128--4-2002

0

EXHIBIT A-1

0001.25

~Wf

Western Surety Company
RIDER
It is hereby mutually agreed and understood by and between the Principal
and WESTERN SURETY COMPANY, that instead of as originally written:
The Principal'• name has been changed to read:
Best of The Best Automsales, Inc.
No further changes other than above.

Nothing herein contained shall be held to vary, alter, waive or extend any of the terms, limits or
conditions of the

bond

, except as hereinabove set forth.

\A''~'\nut,,,,,,,
.~..,'!',~su~E '1· >·-''•,.,~

~l"~··wA'ei~ effective on the

!:~~~

!f

=f <J

~::. ~_;,,

_ ~
(C'-1 P"i

~5th

day of ___D.. .,.e., c. ,e;<Jm
..b...,.e,..r_______

2004

, at

o'clock a.m., standard time.

-~ -~ $

·i:.....,-~~&~~fufJ.'irming part of _ _ _ __..bo""""n..,d_ _ _ _ _ _ _ No. __.6...
9_.s....1_s_9_..6_,4'--------is~~b:,r-···:~ft8TERN
SURETY
COMPANY
of
Sioux
Falls,
South
Dakota,
to

,..,,.,,,, .,., oi:-.:-r._••,~

Best'"8~''"t'he Best Automsa las I

Signed this

15th

day of

Inc.

Dece11ber

2004

Form 128-4-2002

0

EXHIBIT A-1

0001.26

09/21/2008

13:3B
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PAGE. 01/04

;

@DEALERS AUTO AUCTION OF IDAHO
3323 Port St Nampa, Idaho 83687
Phone (208)463-8250 Pax (208) 463· 7617

www.daaoBdaho.com

RECEIVED
SEP 2 ~ 2008
SURETY CLAIMS

Saptambar 19, 2008
CNASuraty
101 •· Phillips Ave
Slouz Falls, SD S'll l 'l-6077

Re:

Principal:
Surety:
Bond No:

Best of the Best; Ron Zachmann
Western Surety Company

eea41809-r/os-/ ·

We would like to submit a claim against/Beat of the Best's bond. Tha claim Is
in the amount of $29,880.00.

.-

I am sending coplaa of the Dealers purchase orders, and account receivablea,
and an NSF. I appreotata your attention ta 'this matter and if there ls anything
else you need, please feel free to call with. any questions or concerns.

Smcualy,

I
I

Addie Connell
Dealer11 Auto Auction of Idaho ·
208-483-8280 (phone)
208-483-7817(Fax)

I
I
I

addle@daaoftdaho.com

; :!

RECEIVED TIME SEP. 21.

3:34PM

PR [NT T[ME SEP. 21.

3: 35PM
EXHIBIT C

0001.29

Agent Code: 11 1621'1

October 20, 2008
CERTIFIED MAIL

Idaho Transportation Department
Dealer Operations Unit
P.O. Box 7129
'·-· _____ -.Boise,,ID_83107_..,1J29·-----------Re:

Bond #69815964 - Best of The Best Automsales, Inc.
P. 0. Box 761
Meridian, ID 83680
$20,000.00 - Motor Vehicle Dealer
Company Code: 601 - Western Surety Company

We have received a request to cancel or nonrenew
this bond.
.
.
We wish to comply with the principal's request by taking advantage of the cancellat1on provmuu
pertaining to this bond. You arc hereby notified that this bond is cancelled and voided as of
November 28, 2008, or the earliest time pennitted by applicable law, whichever is later.

Thank you·for your attention to this matter.
cc:

Jay L. Ashton
Best of The Best Automsales, Inc.
Claim #319,639
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eNASURETY
EXHIBIT B

Oct 17 2008 8:02AM

.............-····-----·

NOTICE OF PREMIUM DUE

~NA SURETY
P. O.Box5077
SIOUX Falls, SO 57117•5077

1·888-866-2668
Bond/Polley#: 0801 69815964

BEST OF THE BEST AUTO SALES, INC.
P. 0. BOX 781

?tt::e_~~(J ~~
~------~

--~>

~

091, 9/2008

Flllng Date:

1 it,9/2008

Premium:

$2f50.DO

I Amount Due:

10,~-

. ______1..1.

Billing Dam:

$250.00 }

----

Band/Polcyt: 0801 69818914
EffaQtlve Data: 11/1912008

Nam1:
Ceecription:

Anntversa,y Dat9: 11/19/2009
$20.000.00
BEST OF THE BEST AUTOMSALES, INC.
ID MOTOR VEHICLE DEALER

VVrit11n By:

WESTERN SURETY COMPANY

Penalty:

Yaur agent hu raquutad that we bil your bollld/pollcy dtrecdy from our office. PLEASE PAY THE AMOUNT
IND ICATEO to CNA Surety. Prompt payment aHowa us to issue or oontinue your bondlpoDcy ooveraga.
If you have any quea11one, please contact your agent with whom the bond/pallcy wu written.

Phone:
Agency:

(208)887-8266
11-16263

Jay L Aahton

221 E. 5th Ave.

Meridian, ID 83642

P ..... detach and return the artglnal coupon below with your payment

I Amo~nt Due:

CNASUrely
Bond/Poley#:
Name:
Deacriptfon:
Writtan By:
Agency:

06CJ1 IH15984
Effective Data:
BEST OF Tl'fE BEST AUTOMSALES, INC.
10 MOTOR \/EHJGLE DEALER
WESTERN SURElY COMPANY
11·18283 Jay L. Alhton

Make Check Payable To CNA Sur.ty

11/i9/2008

BilUng Data:

D

$250.00
091,·912001

Check here and Include change

In, of covered employeN1own1

a. other comments below:

CNASurety

8137 lnnovatfan Way
Chicago. IL 80682-00&1

EXHIBIT B-1
0003 ao 1

o1, 11 b2 b 3i;J0 ao11 :i.i:i~98f) i ~~oo b 9 &1 s-=t b tt aa l!M11coooo.~sooa a.,

•
·•

~

To:

Ron
Best of the Best
46W101

From:

Addie Connell
Dealers Auto Auction Flooring

~

Subject:

Flooring Due week of Sept 22, 2008

DESCRIPTION

CO~OR

----"'
~

~

99 ALERO 30 DTf BLUE

266684 12/5/07 6/5/08

Gold
Gold

..

M
M

~

'
a.
'

Blue

;es Camry

m

.."'

Maroon

GREEN

~ 7Dev11e
~ ; DeviUe

OATE,.ON DATE OFF CAA PRICE

341017
838343
507635
278102
184105
247599

99G<andAm
-;::5 GMC C2500

i 2 Focus

VlN

Silver

2/15/06 6/15/08
$3.620.00
6/1;!,'07 . 6/3/08 . • . · "$2,871.00
7/3/07 6/3/08
$2,316.00
7/3/07 613/08
$2,516.00

8/22J07 6122108

$3,ns.oo

8/22/07 6/22/08

$2,416.00

Cats

$17,465.00

FEESOUE

$375

$315

•

$375
$375
$375
$375
$675

Fee'a

$2,925

-

09/31/2008

l . DAA OF IDAHi~

13:38

PAGE

03/04

2084637617

Invoice

Dealers Auto Auction of Idaho 2008
3323 Port Street
Nampa, ID 83687

Date

Invoice#

15/4/2008

2.S.SI

BHITo

Best of the Bat A/S
1523 2nd SIIUI South
Nampa, Jl) 836$1

P.O.No.

Terms

Project

'

Description

Quanttly
I Bounced Check no • .SOJ3

Rate

'

8,810.00

'

-

Amount

8,810.00

i

Total

RECEIVED TIME. SEP. 21.

3:34PM

PRINT TIME SEP. 21.

000131.

$8,810.00

3:35PM

•

.
~9/il/2008

&

13:3B

PAGE

DAA OF IDAHO

04/04

2084637617

•

DEALERS AUTO AUCTION OF !D
3323 PORT ST.
NAMPA
1D 83687
208-463-8250

Stat·ement Date=• 9/21/2008

S00095

BEST OP THE BEST A/S
3,ls E POWERLINS
NAMPA
ID 83687

Vin

Total Charges:

Chg Entr Oa.te/
Sale Date Year

----------------- -------~-RETURN CHECK 5033
1GNPK16X9SJ343185
2ND TIME CK 5818
iGNrK16Z12J104209

Make

Model

6/04/2009
6/25/2009 1995 CHEVRO ,K1500 LS LS
5/09/2008
, .
6/25/2008 2002 CHEVRO KlS00 LT LT

$460.00

Description
RETURN CHECK

NO SALB FEB

RETURN CHBCK

NO SALB FEB

Ainount
200.00
30.00
200.00
30.00
$460.00

-

CURRENT

OVER 30

.00

.00

RECEIVED TIME

SEP. 21.

AGED TOTALS:
OVER GO
60.00

3:34PM

OVER 90

OVER 120

400.00

.00

PRINT TIME

000132

SEP. 21.

3:35PM

TOTALS
460.00

~10/13/2008

10:03

208

& DAA OF IDA

7

PAGE

2084637617

October 10, 2008
CNASutety
Attn: Lisa M. Jennings
Great American Insurance Group
101 South Phillips Avenue
Sioux Falls, SD 57104-6703
Subject: Prindpal: Ron Zecllmann dbR Best of the Best
Surety: Western Surety Company
Obligee: Stat.e ofldabo
Bond No.: 69241609
CJabnNo.:
CJabnant: Dealen Auto Auction ofldaho, LLC (11Dealer's")
Claim Amount: $29,660.00

To Whom It May Concern:

I am the attorney representing Dealer's on the above noted matter. We request payment from
the bond in the amount of $29,660.00 or the full bond a.mount (in the event the bond is less
than the amount claimed by Dealer's).

...

Ron Zechmann dba Best of the Best obtained vehicles from Dealer's pursuant to his
agreement with. Dealer's with. the intent to defraud Dealer's as evidenced by his continuous
payment of insufficient funds by way of check. Further, 'Mr. Zechmann has violated multipJe
Idaho Code Sections, including but not limited to I.e. § 49-1609A and § 49-1613" by
knowingly transferring vehicles without satisfying its obligations to Dealer's. These
violations allow for payment from the bond to Dealer's pursuant to I.e.§ 49-1610. Please let
me know what additional information, if any, th3:~ you require to promptly remit payment to

Dealer's.

Should you have any questions regarding this letter or Dealer's claim, please contact me.
Best regards,
Dealers Auto Auction ofidaho

.i

Addie Connell
208-483-8250
.eQgLe@daaofidaho.com

cc: Mmphy Law Office, LLC

EXHIBIT c.1

000133

05/0!

.•

.,
December 16, 2008

CNA Surety

RECEIVED

Attn: Robert Sobraske
Great American Insurance Group
101 South Phillips Avenue
Sioux Falls, SD 57104-6703

OEC 2 3 2008

SURETY CLAIMS

Subject: Principal: Best of the Best, Inc.
Surety: Western Surety Company
Obligee: State ofldaho
Bond No.: 69815964
Claim No.: 9A319639
Claimant: Dealers Auto Auction ofldaho, LLC ("Dealer's")
Claim Amount: $32, 7000.00
Dear Mr. Sobraske:
My name is Addie Connell representing Dealer's on the above noted matter. This letter is in
response to your letter dated November 25, 2008. Please provide my office with a complete
copy of the bond at your earliest convenience. We request payment from the bond in the
amount of $32,700.00 or the full bond amount (in the event the bond is less than the amount
claimed by Dealer's).
Ron Zechmann dba Best of the Best Auto Sales, Inc. obtained vehicles from Dealer's pursuant
to his agreement with Dealer's with the intent to defraud Dealer's as evidenced by his
continuous payment of insufficient funds by way of check. Further, Mr. Zechmann has
violated multiple Idaho Code Sections, including but not limited to LC. § 49-l 609A and § 491613 by knowingly transferring vehicles without satisfying its obligations to Dealer's. These
violations allow for payment from the bond to Dealer's pursuant to LC.§ 49-1610. Please let
me· know what additional information, if any, that you require to promptly remit payment to
Dealer's.
Should you have any questions regarding this letter or Dealer's claim, please contact me.
Best regards,
Dealers Auto Auction of Idaho

~tlu~
Addie Connell

cc: Murphy Law Office, LLC

EXHIBIT C-2

0001.34

CNASURETt
Robert M. Sobraske

101 S. Phillips Avenue, Sioux Falls, SD 57104-6703

Claims Analyst
Telephone (605)330-2607
Facsimile
(605)977-7724
robert. sobraske@cnasuraty.com

October 16, 2008
Dealers Auto Auction Of Idaho, LLC
Attn: Addie Connell
3323 Port St.
Nampa, ID 83687
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:
Claimant:

Best of the Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639
Dealers Auto Auction of Idaho, LLC

Dear Addie Connell:
As an authorized representative of Western Surety Company, I acknowledge receipt of your
correspondence dated September 19, 2008. Western has forwarded your documentation to the
Best of the Best Auto Sales, Inc. regarding unpaid vehicles and the issuance of a non sufficient
funds check.
Covered claims must be based on fraud or violation of the provisions of Chapter 16 Title 49 of
the Idaho Code, or rules and regulations promulgated by the Idaho Transportation Department;
or the provisions of Chapter 2, 4 and 5, Title 49 Idaho Code; Idaho Code 49-1418; Chapter 6
Title 48 Idaho code; or federal motor vehicle safety standards or odometer fraud. It is not clear
that your claim is based on a covered act.
Please note that the subject bond covers fraud and fraudulent representation made by the
Principal in connection with the purchase of a vehicle. Additionally, the Idaho Transportation
Department has previously advised us that failure to pay for a vehicle is not a violation.
Unfortunately, there is no statutory basis for claims based on a check written with the elements
of fraud in order to recover under the bond. This would require proof that the principal knew he
did not have sufficient funds in order to recover under the bond. To consider your claim further,
we will need to know which provision of the Idaho Code or other law has been violated by the
principal or a description of the fraud resulting in your claim.
In the event that you are unable to present Western with evidence to sufficiently establish fraud
or fraudulent representation, you can also establish the validity of your claim by providing us
with a certified copy of a final judgment. The judgment must be for any loss or damage resulting
from a violation by Best of the Best Auto Sales, Inc. and their sales staff of any of the provisions
of Chapter 49 of the Idaho Code.
EXHIBIT D

0001.35

-2-

October 16, 2008

If you have infonnation, documentation, legal authority or a final judgment that you wish for us
to consider which would indicate that this is a proper claim against this bond, please forward
same for our review. However, we will be unable to take further action with regard to the claim
at this time absent such information.
Western Surety Company reserves all rights and defenses.
Sincerely,

Robert M. Sobraske
Authorized Representative
Western Surety Company

0001.36

( '

C'NASURE
101 S. Phfff/pa Avenue, Sioux Falls, SD 57104-6703
P.O. Box son, Sioux Falls, SD 57117-son

Roberl Sobraske, Claim Analyst
Telephone 605-330-2607
Facsimile 605-9n-n24
roberl.sobraske@cnasurety.com

November 25, 2008
Dealers Auto Auction of Idaho, LLC
Attn: Addie Connell
3323 Port Street
Nampa, ID 83687
RE:

Principal:
Obligee:
Surety:
Bond No.:
Claim No.:

Best of the Best Auto Sales, Inc.
Idaho Transportation Dept.
Western Surety Company
69815964
9A319639 .

Dear Addie Connell:
Western Surety Company acknowledges receipt of your correspondence dated September 19, 2008
regarding vehicles that were purchased at the auction with a check that was returned for insufficient
funds.

In order to recover under the statutory bond, the claim must be based on fraud or a violation of the
provisions of Chapter 16 Title 49 of the Idaho Code, or rules and regulations promulgated by the Idaho
Transportation Department; or the provisions of Chapter 2, 4 and 5, Title 49 Idaho Code; Idaho Code
49-1418; Chapter 6 Title 48 Idaho Code; or Federal motor vehicle safety standards or odometer fraud.
There is no statutory basis for claims based on a check written with insufficient funds. This is
consistent with the Idaho Transportation Department opinion that failure to pay for a vehicle is not a
statutory violation. Hence, the only basis for a claim must be based on proving that the dealer
committed fraud.
Since you have not obtained a judgment based on .fraud or provided additional evidence to establish the
dealer's fraudulent intent, we are unable to remit payment on this matter. Western Surety Company
reserves all rights and defenses.
Sincerely,

~~~
Robert Sobraske
Authorized Representative
Western Surety Company

EXHIBIT D-1

000137

( ~-·

CNA
101

s. Phil/Ip• AVllrllJB, Sioux Fsl/6, SD 57104-6103

Robert M Sobraske
Clam• AnslyBt
Te/Bphon• (606)~2607
Fscslmil• (606)977-7724
robtNt.sobrask9@cnssun,ty.com

October 16, 2008
Best of the Best Automsales, Inc.
P.O. Box 761
Meridian, ID 83680
Morgan Ririe
7180 S. Linder Rd.
Meridian, ID 83642
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:
Claimant:

David Ririe
l 4S34 W. Comisky Drive
Boise, ID 83713

Best of the Best Automsales, Inc.
Western Surety Company
Idaho Transportation Dept.
6981S964
9A319639
Dealers Auto Auction of Idaho, LLC

Dear .Mr. Morgan Ririe & .Mr. David Ririe:

As your bonding company, we have received the enclosed demand from Dealers Auto Auction of Idaho,
LLC.

If this Company is required to make any payment on your behalf or if we incur any expense, including
attorney fees, we will be entitled to reimbursement from you under the terms of the indemnity agreement.
Alternatively, we also are entitled to reimbursement under the doctrine of equitable indemnity.
If you do not have a defense, you should immediately resolve this claim. If you have a defense to the
claim, please furnish a full explanation and any documentation to support your position. We may be able
to deny liability if you have a valid defense.
Since we are under an obligation to furnish the claimant with a prompt response, we must hear from you
by November 6, 2008, or we may need to assume the correctness of this claim, arrange a settlement to the
extent of our liability, and then look to you under the tenns of the indemnity agreement for full and
immediate reimbunement.
Please note that if the bond or any other bond is CWTently in force and you fail to respond to this matter,
such non-responsiveness may result in cancellation and/or non-renewal of this bond and any other bonds.
We urge you to promptly respond in writing by mail or via fax at (60S) 977-7724.
Sincerely,
Robert M. Sobraske
Authorized Repre!!entative
Western Surety Company
Enclosure
cc: Jay L. Ashton; Import

EXHIBIT E

0001.38
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7366 s. El•nman

R

. Boise, ldaho 831

13 2008

P.0.BoJC~8'
BolN, Id~~

SURETY CLAIMS

lo.ABO AUTO AU~IDN

Pllona:1~

3 )q (e39 -CG-

Fn:(2D8)U&-3

WWWJdaa.c

CNA Surety
101 S. Phillips Ave
Sioux Falls, SD 57117

Chums Department:

Brasher's Ids.ho Auto Auction is making claim on Best of the Best Auto Sales bond #69815964 in the amount
of $9,360. This dealenhip bought three units from Brasher's ldaho Auto Auc~on, the units have been retailed
and we are io possession of the titles_ Best of the Best collected the money from the retail customer. We arc in
possession of a returned. check from Best of the Best Auto Sales. Your consid~tion of this fraudulent matter
greatly appreciated. The retail customers are in need of their titles.
.

-

.

-

- --•

,.

,.

·- .. ..

Jay Voth
Business Manager
Brasher~s Idaho Auto Auction
208·395-3128 Direct Line
208-867-0971 Cell
jvotb@brashers.com

EXHIBIT F
06

Family Owned., Integrity Driven. Proven Results."

RECEIVED TIME NOV. 13. 10:00AM 0001.

39 PRINT TIME NOY. 13. 10:03AM

lUtlB~j 114

. Print. Ipiage

Page 1 of 1

llem Dlltall1

--~··-~·-·-··-------Depo1ll Accounl Number: 412111211885
LocaUon Number: NIA
Check Amount H,360,00
Check/Serial Number: 5087
Ortglnal Dapo1II Date: 1011412008
Or1glnal Deposit Amount: $313,4118,81

~---······-·········· ······ ..

············-·-----------------

Return Dale: 10/1712008
Return Reason: ln•1,1f Fund
Maker Account Number: 71007801
DlsposlUon: RECLEAR

lmllg • Front:

Image Bade:

•
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https://wellsitem.wellsfargo.com/ri/Controller?EVENT_ID_TYPE=26&IVU_ID=CHECK

RECEIVED TIME

NOV.13. 10:00AM 0001. 0 PRINT .TIME

4

NOV. 13. 10:04AM

10/20/2008
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CNASURETY
101 S. Phil//()$ Avenue, Sioux Falls, SD 57104-8703
P.O. Box 5077, Sioux Falls, SD 57117-5077

Robert Sobraske, Claim Analyst
Telephone 605-330-2607
Facsimile 605-977-7724
roberl. sobraske@cnasurety.com

January 9, 2009
Brasher's Idaho Auto Auction
Attn: Jay Voth
PO Box 8291
Boise, ID 83 716
RE:

Principal:
Obligee:
Surety:
Bond No.:
Claim No.:

Best of the Best Auto Sales, Inc.
Idaho Transportation Dept.
Western Surety Company
69815964
9A319639

Dear Mr. Voth:
Thank you for your phone conversation of January 7, 2008. Western Surety Company, acknowledges
receipt of your correspondence on December 17, 2009 regarding unpaid vehicles and the principal's
issuance of a non-sufficient funds check.
Covered claims must be based on fraud or a violation ofthe provisions of Chapter 16 Title 49 of the
Idaho Code, or rules and regulations promulgated by the Idaho Transportation Department; or the
provisions of Chapter 2, 4 and 5, Title 49 Idaho Code; Idaho Code 49-1418; Chapter 6 Title 48 Idaho
Code; or Federal motor vehicle safety standards or odometer fraud. It is not clear that your claim is
based on a covered act
Please note that the subject bond covers fraud and fraudulent representation made by the Principal in
connection with the purchase of a vehicle. Additionally, the Idaho Transportation Department has
previously advised us that failure to pay for a vehicle is not a violation. Unfortunately, there is no
statutory basis for claims based on a check written with the elements of fraud in order to recover under
the bond. This would require proof that the principal knew he did not have sufficient funds in order to
recover under the bond. To consider your claim further, we will need to know which provision of the
Idaho Code or other law has been violated by the Principal or a description of the fraud resulting in
your claim.
In the event that you are unable to present W estem with evidence to sufficiently establish fraud or
fraudulent representation, you can also establish the validity of your claim by providing us with a
certified copy of a final judgment. The judgment must be for any loss or damage resulting from a
violation by Best of the Best Auto Sales, Inc. and their sales staff of any of the provisions of Chapter
49 of the Idaho Code.
If you have information, documentation, legal authority or a final judgment that you wish for us to
consider, which would indicate that this is a proper claim against this bond, please forward same for
our review. However, we will be unable to take further action with regard to the claim at this time

EXHIBIT G

0001.44

absent such information. You also advised of the possibility of the consumers filing a clai~ who have
not received title to their vehicles.
Western Surety Company reserves all rights and defenses.
Sincerely,

~411~
Robert Sobraske
Authorized Representative
Western Surety Company

0001.45

CNASURET'f
Robert M. Sobraske

101 S. Phillips Avenue, Sioux Falls, SD 57104-6703

Claims Analyst
Telephone (605)330-2607
Facsimile
(605)977-7724
robert.sobraske@cnasurety.com

January 9, 2009
Best of the Best Auto Sales, Inc.
PO Box 761
Meridian, ID 83680
Morgan Ririe
7180 S. Linder Rd.
Meridian, ID 83642

Principal:
Surety:
Obligee:
Bond No.:
Claim No.:
Claimant:

David Ririe
14534 W. Comisky Drive
Boise, ID 83713

Best of the Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639
Idaho Auto Auction

As your bonding company, we have received the enclosed demand from the Idaho Auto Auction.

If this Company is required to make any payment on your behalf or if we incur any expense, including
attorney fees, we will be entitled to reimbursement from you under the terms of the indemnity agreement.
Alternatively, we also are entitled to reimbursement under the doctrine of equitable indemnity.
If you do not have a defense, you should immediately resolve this claim. If you have a defense to the
claim, please furnish a full explanation and any documentation to support your position. We may be able
to deny liability if you have a valid defense.
Since we are under an obligation to furnish the claimant with a prompt response, we must hear from you
by January 29, 2009, or we may need to assume the correctness of this claim, arrange a settlement to the
extent of our liability, and then look to you under the terms of the indemnity agreement for full and
immediate reimbursement.
Please note that if the bond or any other bond is currently in force and you fail to respond to this matter,
such non-responsiveness may result in cancellation and/or non-renewal of this bond and any other bonds.
We urge you to promptly respond in writing by mail or via fax at (605) 977-7724.
Sincerely,

Robert M. Sobraske
Authorized Representative
Western Surety Company
Enclosure

EXHIBITH

cc: Jay L. Ashton; Import

0001.46

Page 1 of 1

Sobraske, Robert M.
From:

Jay Voth [jvoth@brashers.com]

Sent:

Tuesday, January 20, 2009 3:24 PM

To:

Sobraske, Robert M.

Subject: BEST OF THE BEST
ROBERT,
I HAVE CONTACTED TWO OF THE THREE CUSTOMERS THAT NEED THEIR TITLES.WE WILL WORK WITH
THE OMV AND GET THE PROPER DOCS. TO YOU ASAP.I EXPECT TO HERE FROM THE THIRD ONE
SOON.THANKS FOR YOUR COOPERATION IN THIS FRAUDULENT MATTER.ALL THE CUSTOMERS HAVE
PAID CASH FOR THE UNITS.
THANKS,

JAY VOTH
BRASHERS IDAHO AUTO AUCTION
JVOTH@BRASHERS.COM
208-395-3128
208-867-0971 CELL

EXHIBIT I
1/20/2009
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January 28, 2009
CAN Surety
Robert Sobraske, Claim Analyst
Dear Robert:
Tha followng letter Is regarding a 1998 Ford Ranger I purchased on May 10, 2008 from Best of 1he
Best located In Nampa, Idaho. I have contacted RQn from Best of the Best on numerous occasions In
attempt to obtain my tlUe. Each time I speak to hll'l'.I. he has a new story but fails to follow through. Last
week, I was cohtacted by Brashers Idaho Auto Au:cHon and Informed that Best of the Best wrote and
NSF check to Brasher's Idaho Auto Auction and·t~y are holding the title. They suggested I flle a claim
witt, your company. At. this time I 'Nish to file a ch:1l"i. in the amount of $0085.00 which has been paid to
Best of the Best Aljto Sales In full for this unit, I :WQUld like to settle this claim as soon as possible so I
can file my title with the Idaho Transportation Dep'artment here In Idaho. Please review the attached
report of sale ·from Best of the Besl Please note .that the llen holder shows Home Federal, 'Mlich Is
Incorrect. Ron, from Best of the Best has been pcjld In full including the $4495.00 for my trade. The
trade was paid~ Homa Federal In the full amount. ;The vehicle identification number on the title I need
for the 1998 Ranger is 1FTZR15X6WTA7884;7. Thank you for ycur help resolving this fraudulent
activity.
'

Sincerely,

~

~t::b--::::::-~-.

Brian Shaw
2528 Pennsylvania
Nampa, ID 83686
208-761-8432 c.ell
208-461-9533 home
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Report of Sala and Application for Certificate of Title

ITD 0502 (Rev. 7-07)
Supply# 01-807050-1

'
'(~'f fr,~
Idaho Department of Transportation
Division of Motor Vehicles
·
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ITD 0502 (Rev. 7-07)
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~NASURETY
101 S. PM!'1R A"'91lue, Sfou• Falu, SD 51104-4703
P.O. St»t !077, SAxAI Fl//1, SD 57117-5077

Rob alt Sobraske. Claim Ant1fy$1

Telephone eo5-J30-2607
Facslmlle tJ05-9n-n2•

robert..sobta.ska@cna.su,ely. com

March 11, 2009
Brasher's Idaho Auto Auction
Attn: fay Voth
PO Box 8291
Boise, ID 83716

RE:

Best of the Best Auto Sales, Inc.
Idaho Transportation Dept
Western Surety Company
69815964
9A319639

Principal:
Obligee:
Surety:
Bond No.:
Claim No.:

Dear Mr. Voth:

I

Western Surety Company has concluded the investigation of your claim. Enclosed is a '.'Final Release
and Assignment" in the amount of $9,360. Pleas~ sign al the area I have indicated on the release in
front of a Notary Public. Please mail the release to the address listed at the top of this letter. Upon
receipt the release, a check will be iasucd. Up,:>n receipt of the payment from Western Surety
Company, Brasher's Idaho Auto Auction will release the titles to a 1998 Ford Ranger with serial
number 1FTZR1SX6WTA78847 purchased byBria;n Shaw and Trista Jacobsen; a 1991 Dodge Van
with serial number 2BSWB3SZ3MK415100 purchased by Jason and Alison Stucki~ md a 1997 HondaAccord with- serial number 1HGCDS602VA0SS J2~ purchased by Shawn and Pepper Y anzuk:

of

.

.

• r

.

.

Western Surety Company does not admit liability under this bond by virtue of its payment of this
claim, nor does it waive any defenses it may have tQ additional claims made against this bond. The
Company specifically. reserves the right to assert all available coverage, legal, and factual defenses it
may have to any claim made
against this bond subsequent
to the date of this letter.
•
I
.

If you have any questions, please contact me at 605-330-2607. Thank you for your cooperation in this
matter.
Sincerely,

//4r#I,~

Robert Sobraske
Authorized Representative
Western Surety Company

I

,i

____ _____________
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FINAL RELEASE .,.ND ASSIGNMENT
,,
!

Principal:

Bond No.:

Best of the Best Auto Sales; b.ic.
Idaho Transportation Dept. ·
Wcatem Surety Company
69815964

CJaimNo.

9All9639

Obligcc:
Surety:

'!
INCONSIDERATION and upon receipt of the payment of S9a360 by Western Surety
Company, the Undersigned does hereby release, ~uit. exonerate and discharge Westem Surety

all acts. suits, cllUffll, damages, and ti.abilities whatsoever under Bond No. 69815964

Company from

issued on behalf of Best of the Best Auto Sales,

~c.:

IN FURTHER CONSIDERATION of the aforesaid payment, the Undersigned hereby assigns.
transfers and sets over to Western Surety Company to the extent of the above payment. a claim for payment
and hereby appoints Western Surety Company its true, lawfhl, and irrevocable attorney to demand, receipt

for and enforce payment, and at the expense of Western Surety Company sue for said claim and/or file a
I

Proof of Claim 'in Bankruptcy either in the name .~f the Undersignc:<i. or in the· name of Western as
1 1 ,1

Assignee.

•
Dated this _ _.....,//
_ _ _ _ day;of

i

:

.SJ?JAi~~.;d..i'lti~ /1.-n. ~ ....L7°,'0~

~v:
Stateof
County of

toJ.k
a.Ac_

Yh().,J-,d.__ ,2009.

cx~~v Bw:,~~

'
)

)
)

¥JA.~ . ,

On the
/(
day of
2009, b ~ e lhc undcnigned, a Notary
PubJic in and for said County and State, personally appeared
~ V
•
known to me to be person whose name is subscrit,cd to the with~ instrum;nt and acknowledged that
he/sho executed the same.

·

.

..

CNA
101 S. Phil/Ip• AVINIU9, Sioux Fall•,

so 67104-6703

Robert M Sobraske
Clam• Analyst
Tsl9Phont1
Fscs/m/111

(606)330-2607
(606)977-7724

robm.sobrlBkB@cnssun,ty.com

April 14, 2009
Morgan Ririe
7180 S. Linder Rd.
Meridian, ID 83642
David Ririe
14534 W. Comisky Drive
Boise, ID 83713
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:
Claimant:

Best of the Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639
Idaho Auto Auction

Western Surety Company paid $~,360 to the Idaho Auto Auction under the surety bond issued on your
behalf. The Idaho Auto Auction will release the titles to a 1998 Ford Ranger with serial number
1FTZR.15X6WfA78847 purchased by Brian Shaw and Trista Jacobsen; a 1991 Dodge Van with serial
number 2B5WB35Z31\1K.415100 purchased by Jason and Alison Stucki; and a 1997 Honda Accord with
serial number 1HGCD5602V AOSS123 purchased by Shawn and Pepper Yanzuk.
The payment was made to the claimant because you failed to respond to our letter dated January 9, 2009
and were not able to provide the surety with a bona fide defense. Enclosed is a copy of the letter that was
previously sent to you and a copy of the payment transmittal to the claimant(s).
Western Surety Company is entitled to reimbursement of its loss from you The total loss due Western
Surety Company is $9,360. Please make your check payable to Western Surety Company and forward it
to:
Ms. Donna Ostermann
CNA Surety Corp.
333 S. Wabash Ave.
Floor 41
Chicago, IL 60604

If you are unable to tender full payment at this time and would like to enter into a repayment plan, please
contact DoMa OsterrnaM at (312) 822-2075 by May 14, 2009. If we do not hear from you by this date,
we have no alternative but to seek third party intervention.
Sincerely,
Robert M. Sobraske
Authorized Representative
Western Surety Company
Enclosure
cc: Jay L. Ashton; Import
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Sobraske, Robert M.
From:

Addie Connell [addie@daaofidaho.com]

Sent:

Friday, June 12, 200910:33 AM

To:

Sobraske, Robert M.

Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Mr. Sobraske,
Kimberly Rich is the owner of the 02 Ford Focus. The titles and release are on its way. Hopefully we will see the
check soon. Please let me know if you have any other questions and it has been nice working with you.
Thank You,
Addie Connell
Flooring Manager
DAA of Idaho
208-463-8250

From: Sobraske, Robert M. [mailto:robert.sobraske@cnasurety.com]

Sent: Thursday, June 11, 2009 11:27 AM
To: Addle Connell
Cc: Sobraske, Robert M.
Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Ms. Connell,
Letter and release regarding the Best of the Best Auto Sales, Inc. claim. I have a question for you. Your previous
comment talks about 97 Deville_, 95 GMC, 99 Grand Am and 95 Camry. Per your May 4th email, you stated 1995
GMC, 1995 Toyota (which I assume is the Camry}, 1999 Pointic (which I assume is the Grand AM} and 2002
Ford. Please advise if the Kimberly Rich vehicle is the 2002 Ford or is she the owner of the 1997 Deville or is
there one other claimant?
Thanks,
Bob Sobraske
Western Surety Company

From: Addie Connell [mallto:addie@daaofldaho.com]
Sent: Thursday, May 28, 2009 11:33 AM
To: Sobraske, Robert M.
Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Mr. Sobraske,
Dealers Auto Auction would be willing to settle for the remaining amount of the bond and the release of the
additional three titles.
The total settlement would be for $10,640, and the release of four titles, 97 Deville, 95 GMC, 99 Grand AM, 95
Camry. I can also forward you there contact information if you would like. Please let me know if there is anything
else and if the settlement terms are correct.
Thank You,

EXHIBITM
t:: /1 ,;: /'J('\('\Q
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Addle Connell
Flooring Manager
DAA of Idaho
208-463-8250

From: Sobraske, Robert M. [mailto:robert.sobraske@cnasurety.com]

Sent: Wednesday, May 27, 2009 11:13 AM
To: Addle Connell
Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Addle,
After the $4,441 for Mata, I will have only $6,199 left for Guno, Spitz and Rich. Have you spoken to these three
before? Have these three been actively trying to get their titles. Maybe I can issue the remaining $6,199 for
those three titles for these consumers? Thanks,
Bob

From: Addle Connell [mailto:addle@daaofidaho.com]

Sent: Wednesday, May 27, 2009 11:44 AM
To: Sobraske, Robert M.
Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Mr. Sobraske,
The total payoff.for Ms. Mata's vehicle is $4,441. Once we receive the payoff for said vehicle I will send you the
title. Also, I will contact the other retail customers and see where they are at in the process of contacting you.
Thank You,
Addie Connell
Flooring Manager
DAA of Idaho
208-463-8250

From: Sobraske, Robert M. [mailto:robert.sobraske@cnasurety.com]

Sent: Thursday, May 21, 2009 2:27 PM
To: Addle Connell
Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Ms. Connell,
Other than Ms. Mata, I have not heard back from any of the other purchasers per your email. Did any of them
respond to your certified mail We can settle the Mata vehicle for the $2,326. Prior to anymore payments, I have
$10,640 left to resolve claims. If claims are filed by them, we can settle at that time until the bond is exhausted. I
had another claim by a purchaser, where the title was at another floorplanner. Today that floorplanner told me
that the principal paid off that title. Maybe, the principal will be contacting you regarding payoffs. I have no other
claims at this time, unless your remaining three customers file claims. Thanks,
Bob Sobraske
Western Surety Company

From: Addie Connell [mailto:addie@daaofidaho.com]

Sent: Monday, May 04, 2009 5:34 PM
To: Sobraske, Robert M.

6/15/2009
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Page 3 of 4

Subject: RE: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Mr. Sobraske,
That would be great. I have a list of all the retail customers and I have notified them via certified mail, to contact
you and or the OMV regarding this matter.
1995 - GMC Vin#507635 - Juan Mata - Contact# 208-467-2968
1995 - Toyota Vin#278102 -Walter Spitz - Contact# 208-286-1685 - 208-392-2429
1999 - Pontiac - Vin#838343 - James Gunoe - Mother has POA (he is in military) Jennifer - 208-401-5071
2002- Ford - Vin#184105 - Kimberly Rich - I am looking for her contact information.
Thank You,
Addie Connell
Flooring Manager
DAAof Idaho
208-463-8250

From: Sobraske, Robert M. [mailto:robert.sobraske@cnasurety.com]

Sent: Monday, May 04, 2009 2:22 PM
To: addie@daaofldaho.com
Cc: Sobraske, Robert M.

Subject: Bond: 69815964 Claim: 9A319639 Principal: Best of the Best Auto Sales, Inc.
Ms. Connell,
Western Surety Company received a phone call from bona fide purchaser, Selena Mata. She advised that she
and her husband purchased a 1995 GMC C2500 with the last six of the serial number of 507635. This was one of
the vehicles listed in your documentation previously forwarded to the surety. She advised that you are currently
holding title to the vehicle. If her documentation is in line, I can get you paid for your balance on that vehicle.
Thanks,
Bob Sobraske
Western Surety Company

_____ Information from ESET NOD32 Antivirus, version of virus signature database 4052
(20090504) _ __
The message was checked by ESET NOD32 Antivirus.
http://www.eset.com

_____ Information from ESET NOD32 Antivirus, version of virus signature database 4052
(20090504) _ __
The message was checked by ESET NOD32 Antivirus.
http://www.eset.com

_____ Infonnation from ESET NOD32 Anti virus, version of virus signature database 4094
(20090521) _ _ __
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CNASURETY
101 s. Phillips Avenue, Sioux Falls, SD 57104-8703
P.O. Bo,c 5077, Sioux FaUs, SD 57117-5077

Robert Sobraske, Claim Analyst
Telephone 605-330-2607
Facsimile 605-977-7724
robert.sobraske@cnasurety.com

June 12, 2009
Dealers Auto Auction of Idaho, LLC
Attn: Addie Connell
3323 Port Street
Nampa, ID 83687
RE:

Principal:
Obligee:
Surety:
Bond No.:
Claim No.:

RECEIVED
JUN 152009

Best of the Best Auto Sales, Inc.
Idaho Transportation Dept.
Western Surety Company
69815964
9A319639

SURETY CLAIMS

Dear Ms. Connell:
Western Surety Company has concluded the investigation of your claim. Enclosed is a "Final Release
and Assignment" in the amount of $10,640, which is the remaining bond limit. Please sign at the area
I have indicated on the release in the presence of a Notary Public. Please mail the release along with
the titles that are identified below to my attention at the address listed at the top of this letter. I have
ordered the check, which will be forwarded to your attention.
1995 GMC
1995 Toyota
1999 Pontiac
2002 Ford

#507635 sold to Juan Mata
#278102 sold to Walter Spitz
#838343 sold to James Gunoe
# 184105 sold to Kimberly Rich

I have been in contact with each of the consumers other than Kimberly Rich. Please forward Ms.
Rich's contact information at your earliest convenience.
Western Surety Company does not admit liability under this bond by virtue of its payment of this
claim, nor does it waive any defenses it may have to additional claims made against this bond. The
Company specifically reserves the right to assert all available coverage, legal, and factual defenses it
may have to any claim made against this bond subsequent to the date of this letter.
If you have any questions, please contact me at 605-330-2607. Thank you for your cooperation in this
matter.
Sincerely,

~#h~
Robert Sobraske
Authorized Representative
Western Surety Company
EXHIBITN

0001.58

FINAL RELEASE AND ASSIG
Principal:
Obligee:
Surety:
Bond No.:
Claim No.

Best of the Best Auto Sales, Inc.
Idaho Transportation Dept.
Western Surety Company
69815964
9A319639

IN CONSIDERATION and upon receipt of the payment of $10,640 by Western Surety
Company, the Undersigned does hereby release, acquit, exonerate and discharge Western Surety
Company from all acts, suits, claims, damages, and liabilities whatsoever under Bond No. 69815964
issued on behalf of Best of the Best Auto Sales, Inc,
IN FURTHER CONSIDERATION of the aforesaid payment, the Undersigned hereby assigns,

transfers and sets over to Western Surety Company to the extent of the above payment, a claim for payment
and hereby appoints Western Surety Company its true, lawful, and irrevocable attorney to demand, receipt
for and enforce payment, and at the expense of Western Surety Company sue for said claim and/or file a
Proof of Claim in Bankruptcy either in the name of the Undersigned, or in the name of Western as
Assignee.

2______ day of

Dated this - ~ /......

I

f

JAJ

• 2009.

BY:(X)~~
State of ~~O:<tl
County of

O

CO-M ~ () V'....

)
)
)

On the
/ ·7- day of
~UY"\ --e___
2009, before me the undersigned, a Notary
Public in and for said County and State, personally appeared A:d d., "'
(? tJ 11 n -..1 J J
•
known to me to be person whose name is subscribed to the within instrument and acknowledged that
he/she executed the same.

My Commission Expires: / ;;l - ~-I

if

CNA

101 S. Phil/Ip, Avenue, Sioux Falls, SD 57104
P.O. Box 5077, Sioux Falls, SD 57117-5077

Robert M. Sobraske
Claims Analyst
Telephone 605-330-2607
Facsimile 605-977-7724
Robert.Sobraske@cnasurety.com

July 23, 2009

Idaho Transportation Department
Vehicle Services, Dealers
Attn: Daryl Marler
PO Box7129
Boise, ID 83707-1129

RE:

Principal:
Obligee:
Surety:
Bond No.:
Claim No.:

Best of the Best Auto Sales, Inc.
Idaho Transportation Department
Western Surety Company
69815964
9A319639

Western Surety Company issued check number 100045582 in the amount of $10,640 made payable to
Dealers Auto Auction on June 11, 2009. Enclosed is a copy of the Payment Transmittal identifying the
payment. A Notice of Cancellation was forwarded to the Idaho Transportation Department Dealer
Operations Unit under separate cover on October 20, 2008.
Western Surety Company previously issued check number 100043574 in the amount of $9,360 made
payable to Brasher's Idaho Auto Auction on March 24, 2009
Sincerely,

;Ur-#Jt~
Robert Sobraske
Authorized Representative
Western Surety Company
Enclosure

EXHIBIT 0
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CNA
101 s. Philllpa Avllflu•, Sioux Fala, SD 61104-fJTOS

Robert M Sobraske
Clam• Ans/yst
Telephon• (606)3:»26(}1
Fscslmi1•
(606)977-7724
robflft.Bobruktl@cnssun,ty.com

July 23, 2009
Morgan Ririe
7180 S. Linder Rd.
Meridian, ID 83642
David Ririe
14534 W. Comisky Drive
Boise, ID 83713
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:

Best of the Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639

Western Surety Company paid $10,640 to Dealen Auto Auction under the surety bond issued on your
behalf. Since paying this claim, Western has been able tQ forward the titles to a 1995 GMC to Juan Mata
with serial number 3GKGC26N2SG507635, a 1999Pontiac with serial number B009111208, a 2002Ford
with serial number 1FAFP34382Wl84105,and a 1995 Toyota with seial number mSK12E7S0278102
Western Surety Company previously paid $9,360 to the Idaho Auto Auction under the surety bond issued
on your behalf. The Idaho Auto Auction released titles to a 1998 Ford Ranger with serial number
1FfZR.15X6WTA78847 purchased by Brian Shaw and Trista Jacobsen; a 1991 Dodge Van with serial
number 2B5WB35Z3MK415100 purchased by Jason and Alison Stucki; and a 1997 Honda Accord with
serial number 1HGCD5602V AOSS123 purchased by Shawn and Pepper Yanzuk.
The payments were made to the claimants becawie you failed to provide the surety with a bona fide
defense. Enclosed is a copy of the payment transmittal to the claimant(s).
Western Surety Company is entitled to reimbursement of its loss from you. The total loss due Western
Surety Company is $20,000. Please make your check payable to Western Surety Company and forward it
to:
Ms. Donna Ostermann
CNA Surety Corp.
333 S. Wabash Ave.;Floor 41
Chicago, IL 60604
If you are unable to tender full payment at this time and would like to enter into a repayment plan, please
contact Donna Ostermann at (312) 822-2075 by Augwit 25, 2009. If we do not hear from you by this
date, we have no alternative but to seek third party intervention.

Sincerely,
Robert M. Sobraske
Authorized Representative
Western Surety Company
cc: Jay L. Ashton; Import

EXHIBIT P
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IDAHO TRANSPORTATION DEPARTMENT

Vehicle Services, Dealers • P.O. Box 7129
Boise ID 83707-1129

(208} 334-8681
drnv.idaho.gov

RECEIVED

September 3, 2009

SEP O8 2009
SURETY CLAIMS

Western Surety Co
101 S Phillips Ave
Sioux Falls SD 57104-6703

Re: Bond Claims - Nick Hested & John Gannon Attorney at Law vs Best of the Best
Auto Sales Inc.
Bond Number-69815964
Dear Claims Supervisor:
We are enclosing the following bond claims against the motor vehicle dealer bond that
was posted by your company for Ron Zechman - Best of the Best Auto Sales Inc. This
claim is an act that occurred during the time when the bond was in force.
NAME OF CLAIMANT
John L. Gannon Attorney

AMOUNT OF CLAIM

$877.70

I have enclosed the copies of the complaint filed with us that are referenced in this
claim.
The state of Idaho acts as custodian of the Motor Vehicle Dealer Bond. The bond is a
requirement for an Idaho vehicle dealer's license. The department does not take a
position as the validity of any claim, and forwards them to the bonding company as a
service to consumers. Please advise us of any settlements or payments in this matter.
If you have any questions, please call me at 334-8684.
Sincerely,

72)~ ~
DARYL MARLER
Program Supervisor
Dealer Operations and Investigations
Enclosures
Cc: Claimant: John L. Gannon
Dealer: Ron Zechman

EXHIBIT Q
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JOHN L GANNON
Attorney at Law
1101 West River Suite 340 Boise, Idaho 83702
208-433-0629
August 31, 2009

Dealer Licensing
Idaho Transportation Deportment
P.O.Box 82720
Boise, Idaho 83720
Re: Ron Zechman/Best of the Best
Dealer Bond Claim I.C 49-1610 J.

l'IW

Dear Licensing:
I am representing Nick Rested in regard to a truck purchase in which he alleges the
branded title was not disclosed. During the lawsuit the following Orders have been issued:

1. Supplemental Order awarding Plaintiff costs of $142.70 and attorneys fees of $735.00
dated July 23, 2009 (Certified Copy Enclosed)
2. Order Regarding Stipulation in which Plaintiff agreed to accept two payments of the
.two amounts. (Certified Copy Enclosed)
Mr.Zechman has failed to make the payment due on August 27 or any other amount and
therefore my client hereby makes claim upon his bond for the amounts due under the July 23,
2009 Court Order. Since we have a Court Order I believe these amounts supersede any claims
that are not perfected and demand is made that the honding company promptly pay them.
Please provide me with a copy of any letter by which you transmit this claim plus a copy
of the bond.
Thank you for your attention to this matte

l~~©~n\\fL~[Q)
SEP O2 2009
VEHiCbE SERVICES
iD TRANSPORTATION DEPT.
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JOHN L. GANNON #1975
1101 W. River Street, Suite 340
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

JUL 3 1 2009
CANYON COUNTY CliftK
K CANNON, DEF'UTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK RESTED
Plaintiff,

CASE NO. CV08-09169
ORDER REGARDING
STIPULATIONS AT
SCHEDULING CONFERENCE

vs.

RON ZECHMANN dba BEST OF THE
BEST AUTO SALES
Defendant

THE PARTIES having appeared at the Scheduling Conference in this matter on July
27, 2009, at 3PM and having Stipulated to certain schedules and deadlines in regard to several
matters:
IT IS ORDERED THAT:
1. The DEFENDANT RON ZECHMAN shall appear at the Law Offices of John

Gannon at the above address on Tuesday, August 4, 2009, at the hour of 2:30 PM for his
deposition previously noticed and on file herein. Defendant shall bring with him all
documents and writings requested in said Notice.
2. The DEFENDANT RON ZECHMAN shall pay the Plaintiffs Counsel and Plaintiffs
Counsel shsll accept payment arrangements such that ZECHMAN shall pay $250.00 by
August 27, 2009, and an additional $627. 70 by October 15, 2009, to the Law Offices of John
L Gannon at the above address in satisfaction of the Orders previously'entered by th~~©~0'0

SEP Ol 200
ORDER REGARDING STIPULATIONS AT SETTLEMENT CONFERENCE - Page 1
V~HICL.1:; ~ll;R\
ip.
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3. NOTICES, pleadings and any other communications in this matter to Ron Zechman
shall be made by REGULAR MAIL and not certified mail or by any other mailing method, as
specifically requested by the Defendant Ron Zechman.
4.A Jury Trial is set in this matter for March 4-5, 2010 as a second trial setting, and a
Pre Trial is set for December 14, 2009, at 10:30 AM, and the Courts own Order in this regard
shall supplement and supersede any contrary statements in this Order.

A·

<}~

Dated this .3.L">aay o f ~ 2009

Bradly S. Ford

By _ _ _ _ _ _ _ _ _ _ _ __
HON BRADLEY FORD
District Court Judge

~~©1~1Jw~:
SEP O2 2009
VEHICl~ SEFl\/lCE
TRAI\JS?ORiATION
ORDER REGARDING STIPULATIONS AT SETTLEMENT CONFERENCE - Page 2
ID.
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JUL 23 2009

JOHN L. GANNON #1975
1101 W. River Street, Suite 340
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

CANYON COUNTY Cllif'K
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK RESTED
Plaintiff,
vs.

RON ZECHMANN dba BEST OF THE
BEST AUTO SALES

CASE NO. CV08-09169
SUPPLEMENT AL
ORDER REGARDING COSTS
AND ATTORNEYS FEES

Defendant
THE PLAINTIFFS Motion to Compel Attendance having come before this Court on
July 9, 2009, and the Court having stated that Plaintiff may supplement his claim for costs and
attorneys fees incurred in preparing the Motion and attending the hearing:
IT IS HEREBY ORDERED that the amount of costs is increased by $30 and therefore
amended to be $142. 70 and the amount of attorneys fees is increased by. $330 and amount in
the order is amended to be $735 and the Defendant is ordered pursuant to IRCP 37(d) to pay
Plaintiffs said amounts and comply with the remainder of the Order issued by this court.
Dated this 9 day of July, 2009

Bradly
S._Ford
By_ _ _
___
_ _ _ __
HON BRADLEY FORD
District Court Judge

SUPPLEMENTAL ORDER REGARDING COSTS AND ATTORNEYS FEES - Page 1
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JOHN L GANNON
Attorney at Law
1101 West River Suite 340 Boise, Idaho 83702
208-433-0629
September 9, 2009

RECEIVED
SEP 1 12009

Claims
Western Surety Company
101 S Phillips Ave
Sioux Falls, South Dakota

. SURETY CLAIMS

57104-6703
Re: Nick Hestead v Best of the Best Auto Sales
Bond Number 69815964
Dear Claims Supervisor:
On September 3 the Idaho Transportation Department mailed a claim letter with
attachments to you. As a supplement to that letter and attached Court Orders, I am enclosing a
copy of the Complaint that was filed in connection with the case and which is the basis for the
lawsuit in which the Court Orders were issued.

EXHIBIT Q-1
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_--·· ,=;uite 340
~~ano 83702
f ei~;i10ne (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

_f_Jf :~
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SEP a2 2008
CANYON COUNTY CLERK

O.BUTLER,DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICKHESTED

CASENO.[;,j/{)f--01/h 1

Plaintiff,

COMPLAINT AND JURY
DEMAND

vs.

RON ZECHMANN dba BEST OF THE
BEST A:t]TO SALES
Defendant
COMES NOW the Plaintiff, by and through his attorney, who complains and alleges as
follows:
GENERAL ALLEGATIONS
I
At all times herein mentioned Plaintiff resides in Canyon County, Idaho and
Defendant had its principal place of business and was doing business in Nampa, Canyon
County, Idaho. In addition, Defendant entered into the agreement herein in Nampa, Canyon
County Idaho.

II
On or about June 8, 2007, Plaintiff entered into an agreement with Defendant to buy a
2004 Ford Crew Cab F-350, VIN 1FTSW31P64ED07833 for the sum of $25,000 plus sales
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COUNT I BREACH OF EXPRESS AND IMPLIED WARRANTIES
III
In connection with this sale the Defendant represented and warranted that the vehicle
was not reconstructed, repaired, branded or specially° constructed. The Defendant only
disclosed, warranted and stated that the vehicle was "used."

IV
Further, the Defend~t has impliedly warranted the vehicle is merchantable as a used
vehicle of the same fair, average quality as other vehicles of the same make and model.
V
The Defendant has breached its warranties, in that the vehicle in truth and in fact was
branded a lemon vehicle in California.
VI
As a result of this breach, Plaintiff has been damaged in the amount of $12,500 in that
the value of the vehicle is ½ of the value of an unbranded vehicle of qood used quality plus a
refund of sales tax in the amount of $750 (6%) plus interest of 10% Plaintiff has paid on
borrowed funds which he incurred in regard to the amount of $12,500 as proven at trial.
VII
More than 10 days prior to the filing of this complaint Plaintiff made demand upon the
Defendant and Defendant failed to refund any amount whatsoever, or even respond to said
correspondence and Plaintiff should therefore be awarded costs and attorneys fees as allowed
by I.C.12-120(1) and I.C. 12-120(3).
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CONSUMER PROTECTION ACT

VIII
The transaction described herein involves the sale of goods in commerce and is
subject to the provisions of the Idaho Consumer Protection Act, I.C. 48-601 et seq.

IX
The Defendant on or about December 18, 2006, sold the same vehicle to
Morgan Creek Homes for the sum of $20,490 and fully disclosed that the vehicle had a
previous brand "Lemon Law Buy Back".

X
The failure of the Defendant to disclose this fact in connection with the sale of this
vehicle to Plaintiff is an unfair and deceptive act and practice in violation of Idaho Code 48603 (5) (7) t (17)
I

XI
As a result of this breach, Plaintiff has been damaged in the amount of $12,500 in that

the value of the vehicle is ½ of the value of an unbranded vehicle of qood used quality plus a
refund of sales tax in the amount of $750 (6%) plus interest of 10% Plaintiff has paid on
borrowed funds of $12,500 which he incurred in order to purchase this vehicle, as proven at
trial.

XII
. More ~an 10 days prior to the filing of this complaint Plaintiffs made demand upon
the Defendant and Defendant failed to refund any amount whatsoever, or even respond to said
correspondence and Plaintiffs sho~ld therefore be awarded costs and attorneys fees as allowed
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_. -· -1.~-120(1) and I.C. 48-608.
WHEREFORE Plaintiff asks for the following relief:
1. Judgment in favor of the Plaintiff and against Defendant in the amount of $12,500
plus sales tax damage of $750 and interest of at the rate of 10% paid on borrowed money of
$12,500 to be proven at trial.
2. Costs and attorneys fees in a reasonable amount, or if this matter proceeds by
Default, then in the amount of $1500, pursuant to I.C.12-120(1), 12-120(3), 48-608, and 12121 and IR.CP 54.
3. Interest on the amount paid as allowed by law.

4. Such other relief as the Court deems just.

PLAINTIFF DEMANDS A TRIAL BY JURY
Dated this 29th day of August, 2008
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C'NASURETY

Robert M. Sobraske
Claims Analyst
Telephone 605-330-2607
Facsimile 605-977-7724
Robert. Sobraske@cnasurety.com

101 S. Phillips Avenue, Sioux Fa/ls, SD 57104
P.O. BoK 5077, SioUK Falls, SD 57117-5077

September 14, 2009
Idaho Transportation Department
Vehicle Services, Dealers
Attn: Daryl Marler
PO Box 7129
Boise, ID 83707-1129

RE:

Principal:
Obligee:
Surety: ·
Bond No.:
Claim No.:

Best of the Best Auto Sales, Inc.
Idaho Transportation Department
Western Surety Company
69815964
9A319639

Dear Mr. Marler:
Western Surety Company is in receipt of your letter dated September 3, 2009, along with
documentation submitted by Attorney John Gannon regarding a claim he wishes to file against the
bond of Best of the Best Auto Sales, Inc.
As per my letter to the Idaho Transportation Department dated July 23, 2009, Western Surety
Company issued check number 100045582 in the amount of$10,640 made payable to Dealers Auto
Auction on June 11, 2009 and check number 100043574 in the amount of$9,360 made payable to
Brasher's Idaho Auto Auction on March 24, 2009. The combination of the two payments, exhausted
the penal limit of the bond.
A Notice of Cancellation was forwarded to the Idaho Transportation Department Dealer Operations
Unit under separate cover on October 20, 2008.
Western will issue a letter to Mr. Gannon, denying his claim for damages.
Sincerely,
~,?h~

Robert Sobraske
Authorized Representative
Western Surety Company

EXHIBITR
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CNASURET'f
Robert M Sobrasks

101 S. Phi/tips Anmue, Sioux Fslls, SO 57104-6703

Claims Analyst
Telephone (605)330-2607
Fscslmlle
(605)977-7724

robert.sobrsske@cnssurety.com

September 14, 2009
John L. Gannon Attorney
1101 West River Suite 340
Boise, ID 83702

Principal:
Surety:
Obligee:
Bond No.:
Claim No.:

Best of The Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639

Dear Mr. Gannon:
Western Surety Company acknowledges receipt of your August 31, 2009 letter, which was
directed to the Dealer Licensing section of the Idaho Transportation Department
Western previously issued two settlement payments, which exhausted the $20,000 penal bond
limit. Western issued check number 100043574 in the amount of $9,360 on March 24, 2009 and
check number 100045582 in the amount of $10,640 on June 11, 2009. Enclosed is a copy of the
Payment History Screen, identifying the two paments. The Idaho Transportation Department
was notified about each individual payment on April 17, 2009 and on July 23, 2009 respectfully.
Unfortunately, Western Surety Company must respectfully decline further consideration of your
claim. Western Surety Company reserves all rights and defenses

Sincerely,

Robert M. Sobraske
Authorized Representative
Western Surety Company

EXHIBITS
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JOHN L GANNON
Attorney at Law
1101 West River Street Suite 340 Boise, Idaho 83702
208-433-0629
September 17, 2009

Robert Sobraske
Western Surety Company
P.O. Box 5077
Sioux Falls, South Dakota 57117
Re: Principal Best of the Best
Bond No. 69815964
Claim No. 9A319639
Dear Mr.Sobraske
I have received a copy of your letter to Daryl Marler dated September 14, 2009.
I note you have made $20,000 in payments under the bond. My investigation,
including discussions with Mr.Zechman, did not reveal that any judgments had been obtained
against Best of the Best by anyone, including the two auctions you paid. Please provide me
with copies of Judgments for the documentation of my file so that I can close this aspect of
the case.
I am sure that you have reviewed Idaho Code 49-1610 which expressly states that a
claim on the bond is based upon a Judgment, not just a claim as would be made on an
insurance policy. The provision expressly states that no claim on the bond can be made until
30 days after a Judgment
If the bond has been paid with regard to Judgments totaling $20,000, I agree that we
cannot make a further claim. If not, then your bond is still on the hook for $20,000 in
payments on Judgments that have been obtained and arise out of violations of the Idaho
Consumer Protection Act and other violations enumerated in the statute. Your bond is not
based upon claims but Judgements.
The Order regarding money Mr.Zechman presently owes arises out a lawsuit relating
to actions by him and his company during the period the bond was in effect. I believe the
Order is the equivalent of a Judgment under Id_,____..,

cc Daryl Marler ITD
EXHIBITT
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CNASURETY
101 S. Phillips Avenue, Sioux Falls, SD 57104-6703

Thomas J. Snyder
Claims Managar
Telaphone (605)330-2606
Facsimile
(605)977-7724
lhomas.snyder@cnasurety.com

December 3, 2009

Mr. John L. Gannon, Esq.
1101 West River Suite 340
Boise, ID 83 702
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:

Best of The Best Automsales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639

Dear Mr. Gannon:
Western Surety Company acknowledges receipt of your letter dated September 17, 2009
advising that if the prior payments were not paid based on judgments your claim is still valid.
Western Surety Company respectfully disagrees with your reading of Idaho Code 49-1610 that
claims can not be paid until a judgment is issued. The statute provides that a claimant may bring
an action for damages and equitable relief against a dealer. There in no language that says a
claimant has to get a judgment before a claim can be paid.
Given the above, Western Surety Company declines further consideration of your claim at this
time as the bond has been exhausted. If you have any additional information or legal authority
you wish for us to consider that would indicate different than the above, please forward the same
for our review. Western Surety Company reserves all rights and defenses.
Sincerely,

.-/ e-L_ __
Thomas J. Snyder
Authorized Representative of
Western Surety Company

EXHIBITU
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JOHN L GANNON
Attorney at Law
21 6 West Jefferson (New Address)
Boise, Idaho 83702
208-433-0629 (Office)
208-343-5807 (Fax)
April 8, 2010

Thomas J Snyder
CNA Surety
101 S Phillips Avenue
Sioux Falls, South Dakota 57104
Principal: Best of the Best
Bond No. 69815964
Dear Mr.Snyder:

Nick Hestead hereby makes a claim for $16,979,00 upon this bond. In addition $7525 in
attorneys fees and costs of $503.49 have been claimed. Nb objection has been filed, so we will
ask for an amended judgment to include these costs and attorneys fees. In support of this claim
we submit the following:
·
1. Certified Judgment for this amount dated March 9, 2010
2. Letter to Ron Zechman dated March 5, 2010
3. Copy of Memorandum of Costs and Attorneys Fees

Both verbal demand and the enclosed. letter demand have been made upon the dealer,
Mr.Zechman, but he has advised that he has no money to pay it, and/or not responded.
Nick Hestead has followed the procedure outlined in Idaho Code 49-1610. That
procedure expressly states that a claim cannot be filed less than 30 days after a judgment is
entered. I am understanding that no other party or creditor has obtained a judgment against this
dealership, but that your company decided to pay the proceeds to two dealer auction companies
anyway. Again, if either or both of these claimants had a judgment please immediately advise as
this would alter my evaluation of this matter.
I do not believe that our system penalizes those who follow the laws and procedures set
up in our code, as Nick Hestead has done in this case.
There is of course the interpleader remedy available to your company, which I know was
used (possibly by your company) in the Boise Auto Brokers case (2000) and the Tytan Motors
casae (2001). In fact, in the Boise Auto Brokers case Judge Pappas even allowed the attorneys
fees incurred by the surety to be deducted from the bond amount of $20,000.
EXHIBITV
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Bonds are different from insurance and we have a statute that means something. In
Frank v Hartford Accident and Indemnity Co 136 Misc 186, 239 N.Y. Supp 397 (aff 231 App
Div 707, 245 N.Y. Supp 777) (1930), the Court held that when a surety made voluntary
payments under the bond it did so at its own risk. Properly perfected claims Gudgments) must
still be paid up to the limits of the bond. (See also Miles v Fidelity and Casualty Co of New
York 185 So 2d 613 (1966) which isn't exactly on point because the creditor already had a
judgment which the surety ignored, but which generally adopts the principal that the surety in its
payments has to follow the statute. Both cases, as well as others note the availability of an
interpleader action. Notice by Publication of course, would protect the surety from unknown
claims.
Again, why even have this 49-1610 procedure if it means nothing? And why should a
person who follows the law be penalized by not having this procedure applicable?.
Please note that in response to previous correspondence I have spent around 12 hours on
this surety issue. If a lawsuit is necessary, my client will wait the 60 days and ask for the
attorneys fees allowed by Idaho Code 41-1839, which would be in addition to the $20,000 bond
claim.
I will carefully consider your respo

----

.........

,

\

'

State of Idaho

)

County of Ada

)

NICK HESTEAD being first duly sworn states thai he has reviewed the foregoing letter
and the facts stated therein are true and correct to the best of his knowledge and belief.
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JOHN GANNON No.1975
Attorneys at Law
216 W Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff

F

L E D
·~"7,J P.M.

---iA.M.

MAR U~ 20!0
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 08-09169
Plaintiff.
JUDGMENT

vs.
RON ZECHMAN dba BEST OF THE
BEST AUTO SALES; BEST OF THE
BEST AUTO SALES INC
Defendants.

THIS COURT having conducted a trial in this matter on March 4, 2010, and after
hearing the evidence and argument presented having orally stated in detail the Courts findings
of fact and conclusions of law on the record;
THE COURT HEREBY DETERI\.1INES that the Defendant Ron Zechman dba Best of
the Best Auto Sales violated Idaho Transportation Department IDAPA Regulation
39.02.07.400 relating to required disclosures of branded titles; the Idaho Consumer
Protection Act at Idaho Code 48-603(7), (14) and (17); and breached express and implied
warranties under the Uniform Commercial Code.
AND THE COURT FINDS that the Plaintiff has been damaged as a result of these
violations in the amount of $12,500 plus interest at the rate of 10.9% since June 8, 2007 in the
amount of $3729 and sales tax damage of $750
AND THEREFORE IT IS ORDERED ADruDGED AND DECREED that the
JUDGMENT - Page 1
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Plaintiff Nick Hestead shall have JUDGMENT against the Defendant RON ZECHMAN dba
BEST OF THE BEST AUTO SALES in the total amount of $16,979, which Judgment shall
henceforth earn interest at the statutory rate and shall be a final judgment from which
execution may issue or an appeal be filed with regard to the matters decided herein.
This Judgment may be amended hereafter after considering any claim by Plaintiff for
costs and attorneys fees connected with this matter.
Dated this

'1

day of March, 2010

James c. ~rfltt

By
HON JAMES MORFITT
Senior District Court Judge

----------

WILLIAM H~ST. Cl::k of the D:strict C.Ju·~

By
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JOHN L GANNON
Attorney at Law
1101 West River Street Suite 340 Boise, Idaho 83 702
208-43 3-0629
March 5, 2010

Ron Zechman
3415 E Victory Road
Nampa, Idaho 83687
Dear Mr.Zechman:
Although I am having the Judgment entered, I would like to obtain a copy of your
Farmers liability insurance policy, which I believe may have coverage in this case. Would you be
willing to assign to Nick Hestead the following:
1. Any and all claims you may have on your Farmers Policy
2. Any and all claims you may have against Morgan Ririe

If you file bankruptcy, I will ask the Judge through a Motion for Relief from Stay, for an
assignment of these rights anyway. If you assign these rights, plus pay some kind of cash, Nick
might be willing to stay any execution on the Judgment
So think about this and let me know if you can work with Nick.
Thank you.

Sincerely,

John Gannon
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JOHN L. GANNON # 1 9 7 5
216 West Jefferson
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5 807
Attorney for Plaintiff

P.M.

MAR 19 2010
CANYON COUNTY CLERK

D.BUTLER,DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD

CASE NO. CV 08-9169

Plaintiff,

vs.

MEMORANDUM OF COSTS AND
ATTORNEYS FEES

RON ZECHMANN db a BEST OF THE
BEST AlITO SALES; BEST OF THE
BEST AlITO SALES INC
Defendants
STATE OF IDAHO

)

COUN'IY OF ADA

)

JOHN GANNON, being first duly sworn deposes and says:

I. I am attorney of record for the Plaintiffs and I have personal
knowledge of the information contained herein and state as follows:
2. Costs and Attorneys Fees are claimed pursuant to the Idaho
Consumer Protection Act I.C. 48-608 and 12-120(3) for actions arising out of
a contract.
3. Plaintiff has incurred the following costs which are claimed pursuant
to Rule 54(d)(l):
Title History from ITO 4/23/08

8.00

Certified Mail Fee for demand letter 5/12/08

5.49

MEMORANDUM OF COSTS AND ATTORNEYS FEES - Page 1
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Filing Fee

88.00

Service of Process 9/8/08

30.00

Depostion of Ron Zechman 814109

200.00

Expert Witness Fee to Nathan Daniel ($50lhour)

100.00
72.00

ITD Documents 312109
TOTAL COSTS:

$503.49

ATTORNEYS FEES
A. TIME AND IABOR:

4/23108

Conf Client; review docs; value
of vehicle; persons involved
(1.0)

1.00

4130108

Review ITD records and TIC Client

.35

518108

TIC Nick who has RO's from Lithia (.1)

.10

5113108

RIR docs from Nick (.3) Draft letters

1.30

( 1.0)
8128108

Rev Ftle and consider causes of
action; Draft, revise and finalize
complaint ( 1.65); L~tter to Court
and client (.3)

.30

10128108

Interview witness (.5)

.50

1113108

RIR Answsser and send to client (.4)

.40

1128109

Interview Witness and meet with
cli en t ( 1. 2 5 )

1.25

1/29109

Letter to Simplot (.2)

.20

2124109

EMail from Jones - Withdrawal

.10

2124/09

TIC Jones and statement of no

.35

opposition (.25)
3120109

TIC Client (.2)
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(NOTE Deposition time 4/29/09 - 7/09 has already been awarded
by Court and is included at the end of this Memorandum. It is
not including in these claims)
5119/09

Trial Set reg u est and response (.4)

.40

8/3/09

Prep for Depo of Zechman ( 1.0)

1.00

8/4/09

2 T/Cs Simplot Credit Union (.5)
Depo Zechman 2:30 -3:30 (1.0)

1.50

10/28/09

R/R letter from Judge (.1) Go to law
library and research bond coverage
(Not Claimed in this case; will be claimed
against CNA) (2.5)

o.oo

10/29/09

Draft and send proposed stipulation to
.50
Zechman as per Court Scheduling Order
(.5)

12/14/09

Pretrial; Go to Caldwell and return
(9:45 -11) (1.25)

1.25

12/14/09

Prep MSJ and NOH for MSJ (.4)

.40

1/10/10

TIC Atty Metcalf (.1)

.10

1/18/10

TIC Atty Metcalf (.1)

.10

1/26/10

Rev Repository and determine a
witness list has been filed but not
served (.25)

.25

1/28/10

R/R Motion to Dismiss and Affidavits
Rev Secretary of State filings and
figure out legal status (1.05)

1/29/10

Letter to Dealer Licenses for info
on status and docs (.2)

2/3/ 10

Draft, write and finalize reply brief
regarding issues raised in Motion
review documents and affidavits
(7-9PM) (2.0)

2.00

2/ 11/10

Travel to Caldwell and he a ring on

1.25
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.
Motion to Dismiss and Court ruling
(1.25)
2125110

Review Exhibits and Witnesses
needed; consider problems; TIC
client and, Court and Ron Zechman
(12 - 2:30) (2.5)

2.50

2126110

Prepare Stip (.25) Meet with
Zechman at Body Shop on Franklin

.85

(.6)

3/1110

Prep Order regarding Motion to
Dismiss and send to Judge (.25)

.25

311110

Rev file; subpoenas Exhibits; TIC
Nancy O'Brien; 2 TIC's Dan Wiebold
Witnesses; Review vehicle repair
history received from Dan Wiebold
TIC Daniels; Interview Nick (10:45
- 1.15) (2.5)

2.50

313110

Prep for Trial; Trial Memo (Opening
Statement) Research and review
all ITD regulations; figure out
document sequences and credit
union issues; (8.0)

8.00

314110

Prep for Trial (8 -9) (Trial 9-12: 30)
Prep and Trial (1-3) Court Decision
(3:30-4) (7.0)

7.00

315110

Prepare Judgement and send to
Court and Zechman (1.0)

1.00

TOTAL HOURS:

38.25

(In addition the Court has already awarded attorneys fees of $733)
B NOVELTY AND DIFFICULTY: This case is not esoteric, but it is not a
simple open account collection case, where a 113 contingent fee award is
typical.

This case is somewhere in the middle between esoteric and an open

account.
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C. SKil.L AND ESPERIENCE OF COUNSEL: The skill reg uired is a little
more than usual. Plaintiffs counsel has handled 6 jury trials dealing with the
Consumer Protection Act and sales disputes, most recently a 4 day Jury Trial
with Judge Neville in Ada County in which my client won on all three claims
submitted (including the Idaho Consumer Protection Act damages of $8800).
I have handled perhaps 20 court trials involving sales disputes
D & E:. FEE ARRANGEMENT AND REASONABLE CHARGES: A reasonable
hourly charge for this work is $150/hour based upon charges by other
attorneys and awards by Canyon County Courts.
However, Nick Hested could not afford an attorney and entered into a
contingent fee arrangement of 40% of the recovery after filing and more
than 3 days before trial. The percentage is 50% after a Trial. The percentage
was higher because this is a small case money wise, and therefore the fee
charge in relation to the amount recovered would be a little greater.
F. TIME LIMITATIONS: Not applicable

G. AMOUNT INVOLVED AND RESULT: Because the amount was relatively
small for a contingent fee case, 40% is justified as a reasonable percentage
fee and that is what I will charge Nick for work to date plus the amount
already ordered by the court ($733).
H.UNDESIRABILl'IY OF CASE: Plaintiff will have to collect the money
after prevailing. That deters attorneys from taking these cases.
THEREFORE, Counsel believes that a reasonable attorney fee award in
this case would be 40% of the recovery which is $6792.00 ($16979 x 40%) or
$6792. In addition Plaintiff asks for the $733 previously awarded for a total
MEMORANDUM OF COSTS AND A1TORNEYS FEES - Page 5
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fee claim of $7 525.00
I hereby certify to the best of my knowledge and belief that all items of
costs and attorneys fees are correct and the costs claimed are in compliance

.

with Rule 54 and were reasonably and necessarily incurred in the prosecution
,

..

of this. case
I

..

•

'

SUBSCRIBED AND SWORN TO before me this 18 day of March, 2010
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Residing at Boise, Idaho
My Comm Exp lll(Y1{'M(L

..

'*,'fl'.
••••••• , .. ,,..
111, , '/1 0 F \ 'O ~,,,'

..........,,

,,,

CERTIFICATE OF MAILING
I hereby certify that on the 18th day of March, 2010, I caused to b~ deposit7'1 in the
United States Mail, postage prepaid, a true and correct copy of the foregom leading addressed
to Ron Zechman 3415 E Powerline Nampa, Idah,....,,..._,.7
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CNASUF?Erf
Thomas J. Snyder

101 S. Phillips Avenue, Sioux Falls, SD 57104-6703

Claims Manager
Telephone (605)330-2606
Facsimile
(605)977-7724
thomas. snyder@cnasurety.com

April 19, 2010
Mr. John L. Gannon, Esq.
1101 West River Suite 340
Boise, ID 83 702
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:

Best of The Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639/CH

Dear Mr. Gannon:
Western Surety Company acknowledges receipt of your letter of April 8, 2010.
The basis of your position is- that the bond company is not able to make payment absent a
judgment from the claimant. The procedure you outline in your April 8, 2010 Jetter is just the
procedure for those who get a judgment before making a claim. The beginning of the statute
provides that a claimant may bring an action for damages and equitable relief against a dealer.
An interpleader action does get filed in cases were there is more than one claim at the same time
and the total amount of those claims is in excess of the penal sum. Since there are not competing
claims and there is no money available under the bond, there is no need for an interpleader
action.

Western Surety Company reaffinns it's position fonn our previous communication. Western
Surety Company reserves all rights and defenses:
Sincerely,
?

c::::::.----'-------

f~omas J. Snyder
Authorized Representative of
Western Surety Company
cc: Image

EXHIBIT W
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JOHN L GANNON
Attorney at Law
21 6 West Jefferson (New Address)
Boise, Idaho 83 702
208-433-0629 (Office)
208-343-5807 (Fax)
Jun~ 7, 2010

/

RECEIVED
JUN 1 4 2010

SURETY CLAIMS
Thomas J Snyder
CNA Surety
101 S Phillips Avenue
Sioux Falls, South Dakota 57104
Principal: Best of the Best Auto Sales Inc
Bond No. 69815964
Dear Mr.Snyder:
On April 8, 2010, we provided a claim under this bond under the name Ron Zechman dba
Best of the Best Auto Sales. Your company denied the claim. In order to strictly comply with
the bonding statute, we have also obtained a judgment against Best of the Best Auto Sales Inc in
the amount of $25,007.49. Thirty days have passed, and there has been no payment Therefore,
Nick Hestead claims the entire $20,000 bond which applies to this dealership. In support of this
claim we submit the following:
1. Certified Judgment for this amount dated May 6, 2010
2. Letter to Ron Zechman dated May 7, 2010
Mr Zechman has previously advised that he has no money to pay any judgment and/or he
has not responded to previous demands.
Nick Hestead. has followed the procedure outlined in Idaho Code 49-1610. That
procedure expressly states that a claim cannot be filed less than 30 days after a judgment is
entered. I am understanding that no other party or creditor has obtained a judgment against this
dealership, but that your company decided to pay the proceeds to two dealer auction companies
anyway. Again, if either or both of these claimants had a judgment please immediately advise as
this would alter my evaluation of this matter.
I do not believe that our system penalizes those who follow the laws and procedures set
up in our code, as Nick Hestead has done in this case.
There is of course the interpleader remedy available to your company, which I know was
used (possibly by your company) in the Boise Auto Brokers case (2000) and the Tytan Motors
casae (2001). In fact, in the Boise Auto Brokers case Judge Pappas even allowed the attorneys
fees incurred by the surety to be deducted from the bond amount of $20,000.
EXHIBITX
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Bonds are different from insurance and we have a statute that means something. In
Frank v Hartford Accident and Indemnity Co 136 Misc 186, 239 N.Y. Supp 397 (aff 231 App
Div 707, 245 N.Y. Supp 777) (1930), the Court held that when a surety made voltfutary
payments under the bond it did so at its own risk. Properly perfected claims Gudgments) must
still be paid up to the limits of the bond. {See also Miles v Fidelity and Casualty Co of New
York 185 So 2d 613 (1966) which isn't exactly on point because the creditor already had a
judgment which the surety ignored, but which generally adopts the principal that the surety in its
payments has to follow the statute. Both cases, .as well as others note the availability of an
interpleader action. Notice by Publication of course, would protect the surety from unknown
claims.
Again, why even have this 49-1610 procedure if it means nothing? And why should a
person who follows the law be penalized by not having this procedure applicable?.

I will carefully consider your respo
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JOHN GANNON No.1975
Attorneys at Law
216 W Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff

MAY O6 2010
CANYON COUNTY CLERK
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 08-09169
Plaintiff.
vs.

JUDGMENT
(BEST OF THE BEST AUTO SALES

RON ZECHMAN dba BEST OF TIIE
BEST AUTO SALES; BEST OF THE
BEST AUTO SALES INC

INC)

Defendants.
THIS COURT having entered a Default against Best of the Best Auto Sales Inc on
March 4, 2010, and having further conducted a trial in this matter, including damages, on
March 4, 2010, and after hearing the evidence and argument presented having orally stated in
detail the Courts findings of fact and conclusions of law on the record;
THE COURT HEREBY DETERMINES that the Defendant Best of the Best Auto
Sales Inc violated Idaho Transportation Department IDAPA Regulation 39.02.07.400 relating
to required disclosures of branded titles; the Idaho Consumer Protection Act at Idaho Code
48-603(7), (14) and (17); and breached express and implied warranties under the Uniform
Commercial Code.
AND THE COURT FINDS that the Plaintiff has been damaged as a result of these
violations in the amount of $12,500 plus interest at the rate of 10.9% since June 8, 2007 in the
amount of $3729 and sales tax damage of $750
JUDGMENT - Page 1
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AND THEREFORE IT IS ORDERED ADJUDGED AND DECREED that the
Plaintiff Nick Hestead shall have JUDGMENT against the Defendant BEST OF THE BEST
AUTO SALES INC in the amount of $16,979, plus costs of $503.49, and attorneys fees of

$7525 for a TOTAL JUDGMENT OF $25, 007.49, which Judgment shall henceforth earn
interest at the statutory rate and shall be a final judgment from which execution may issue or
an appeal be filed.
THIS COURT further finds that this Judgment is joint and several with the judgment
that has been entered against Ron Zechman dba Best of the Best Auto Sales, and that therefore
any amounts paid under this judgment shall be credited against Ron Zechman dba Best of the
Best Auto Sales, and likewise any amounts paid under the Ron Zechman dba Best of the Best
Auto Sales Judgment shall be credited against this Judgment.
Dated this J2:day of May, 2010

JAMES C. MORFlTT

By
HON JAMES MORFITT
Senior District Court Judge

----------

JUDGMENT - Page 2
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JOHN L GANNON
Attorney at Law
216 West Jefferson (New Address)
Boise, Idaho 83 702
208-433-0629 (Office)
208-343-5807 (Fax)
May 7, 2010

Ron Zechman
Statutory Agent
Best of the Best Auto Sales Inc
3415 E Victory Road
Nampa, Idaho 83687
Dear Best of the Best Auto Sales Inc:
Enclosed find a Judgment that has been entered. Demand is made that you pay this
Judgment for $25,007.49 within 30 days of the date of this letter. If you do not pay this
Judgment then this will become part of the claim against the Western Surety bond that has been
filed on behalf of Best of the Best.
Please do not hesitate to call with questio
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CNASURETY
Thomas J. Snyder

101 S. Phillips Avenue, Sioux Falls, SD 57104-6703

Claims Manager
Telephone (605)330-2606
Facsimile
(605)977-7724
thomes.snyder@cnasurety.com

June 14, 2010
John L. Gannon, Esq.
216 West Jefferson
Boise, ID 83 702
Principal:
Surety:
Obligee:
Bond No.:
Claim No.:

Best of the Best Auto Sales, Inc.
Western Surety Company
Idaho Transportation Dept.
69815964
9A319639/CH

Dear Mr. Gannon:
Western Surety Company acknowledges receipt of your most recent communication via certified
mail of June 7, 2010.
Enclosed please find our letter of April 19, 2010 in response to your request of April 8, 2010.
Western Surety Company has not changed its position as stated in our April 9, 2010 letter.
Western Surety Company reserves all rights and defenses.
Sincerely,

LmasJ.

Snyder
Authorized Representative of
Western Surety Company

cc: Image

EXHIBIT Y
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Joshua S. Evett
Kristina J. Wilson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
Evett - ISB #5587
Wilson - ISB #7962

A.~~

9.M.

NOV 2 9 2010
CANYON COUI\JTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,

Case No. CV 10-6788
DEFENDANT'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT AND IN
SUPPORT OF DEFENDANT'S CROSSMOTION FOR SUMMARY JUDGMENT

Defendant.

Defendant CNA Surety, dba Western Surety Company ("Western Surety"), submits this
memorandum in opposition to Plaintiff Nick Hestead's ("Plaintiff') motion for summary
judgment and in support of Western Surety's cross-motion for summary judgment.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 1
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I. INTRODUCTION
Before Plaintiff's submission of his first claim to Western Surety on August 31, 2009,
Western Surety had already exhausted the $20,000 motor vehicle dealer bond it had issued to
Best of the Best Auto Sales, Inc. ("Best of the Best"). 1 In 2008, Best of the Best purchased
vehicles from Dealers Auto Auction of Idaho ("Dealers") and Brasher's Idaho Auto Auction
("Brasher's"), Best of the Best did not pay the auto auctions before selling the vehicles to
consumers, and never gave the consumers title to their vehicles in violation of Idaho law.
These consumers, through Dealers and Brasher' s, submitted claims to Western Surety
long before Plaintiff's first claim on August 31, 2009. Best of the Best never disputed that it had
not given the consumers their titles, and there is no dispute that its failure to do so was a
violation of Idaho law that gave rise to valid claims on Best of the Best's bond by these
consumers. 2 There is also no dispute that Western Surety paid these valid claims and these
consumers received titles to their vehicles.
Plaintiff now faults Western Surety for paying claims that were not based on final
judgments, even though Plaintiff's initial claim on the bond to Western Surety on August 31,

2009, was not based on a final judgment either. Plaintiff blames Western Surety for paying
claims in the same form as he initially submitted.

1

It should be noted that "Best of the Best Auto Sales" was registered as an assumed business name for Ron
Zechmann in 2001. The principal on the bond is "Best of the Best Auto Sales, Inc," as discussed in greater detail
herein.
2

Idaho Code § 49-502 requires delivery of title upon the sale of a vehicle. Idaho Code §§ 49-1608 and 491610 provide that violations of title 49, chapter 5, give rise to a right of action against a dealer that is compensable
under the dealer's statutorily required bond.

DEFENDANT'S :MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDG:MENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 2
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Western Surety's bond is exhausted and there is nothing left to pay Plaintiff. Before
Western Surety even had notice of Plaintiffs claim, it paid the Dealers and Brasher's claims for
undisputed violations of Idaho Code § 49-1610( 1) in good faith, as required by Idaho Code § 411839(3 ), and helped the consumers receive title to their vehicles.
The Court should not punish Western Surety for paying what no one disputes were valid
claims submitted in the same form initially submitted by Plaintiff to Western Surety.

II. FACTUAL AND PROCEDURAL BACKGROUND

A.

An Overview of Western Surety's Claims Practices
Western Surety regularly receives and pays claims on motor vehicle dealer bonds in Idaho

without receiving judgments from claimants. (Affidavit of Thomas J. Snyder ("Snyder Aff."), 1
6. c.}3 These claims are frequently forwarded to Western Surety by the Idaho Transportation
Department, Dealer Operations and Investigations ("ITD"). (Id., ')l 6. a.) ITD refers to the
claims it forwards to Western Surety as "claims," and asks to be informed of all settlements of
such claims. (Id., ')l 6. b.) Daryl Marler, the Dealer Operations Program Supervisor at ITD for
the last two years (and a long-time employee in that department}, admits that when his
department sends a "consumer complaint" about motor vehicle dealer conduct to a surety, it
refers to it as a "bond claim." (Affidavit of Joshua S. Evett ("Evett Aff."), Ex. A., Deposition of
Daryl Marler ("Marler Depo."), p. 31, 1. 6 - p. 32, 1. 5.)4

3

Mr. Snyder has been a Claims Manager with Western Surety since March 2009, and has personal
knowledge of Western Surety's claims handling practices and the claims on Best of the Best's bond. (Id., <Jrl 2., 3.,
and 5.)
4

Mr. Marler testified that the reason ITO asks to be kept informed of settlements of claims is so that ITO
can verify that the bond is restored to the $20,000 level required by Idaho statute. (Evett Aff., Ex. A., Marler Depo.,
p. 32, II. 11-21.)
DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT- 3
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Over the last five years, Mr. Marler can only recall forwarding approximately 3 or 4
actual judgments to sureties for processing. (Id., p. 41, 11. 13-18.) In that same period he has
forwarded probably between 60 and 80 "consumer complaints" (referred to as "claims" by ITD)
to sureties for processing. (Id., p. 41, 1. 19 - p. 42, 1. 3.) Even though Mr. Marler has
"constantly" referred to Chapter 16 of Title 49, Idaho Code (Id., p. 49, 1. 16 - p. 50, 1. 8.), ITO has
never told Western Surety that only claims based on judgments are valid claims. (Snyder Aff., ')I
6. j.) ITO expects that sureties to which it forwards claims to will respond to those claims.
(Evett Aff., Ex. A, Marler Oepo., p. 38, 11. 17-23.)
After receiving a claim forwarded from ITO, Western Surety notifies the bond principal
(the motor vehicle dealer) of the claim. (Snyder Aff., '}[ 6. d.) If the principal does not dispute
the claim or offer a bona fide defense, Western Surety determines the amount justly due to the
claimant and tenders a settlement amount to the claimant. (Id.)

If the bond claimant cannot provide Western Surety with adequate evidence of a violation
ofldaho Code§§ 49-1608 and 49-1610, Western Surety informs the claimant of the option of
pursuing a right of action to obtain a judgment from the principal. (Snyder Aff., 'Il 6. e.)
Claims where a consumer has not received title are particularly important to resolve
quickly, because without title a consumer often has difficulties obtaining insurance, registering a
vehicle, or satisfying a lender's lien requirements. (Id., ')I 6. f.) Mr. Snyder has personally had
contact with consumer claimants on motor vehicle dealer bonds who are desperate to obtain a
title they have not received from a dealer. (Id., 'J[ 6. g.) Given the importance to consumers of

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 4
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getting a title, the least helpful thing Western Surety could do would be to force a claimant to file
a lawsuit, at some expense, to prove what everyone already knows, which is that the claimant
does not have a title. (Id., <j[ 6. h.)
Additionally, Mr. Marler describes consumers not receiving their titles as a "major
concern" for ITO, and the department tries to do whatever it takes to get a consumer a valid title.
(Evett Aff., Ex. A, Marler Depo., p. 44, 1. 1 - p. 45, 1. 5.) Mr. Marler had personal contact with
such consumers and they were all "desperate" to get their titles. (Id.)
When Western Surety settles a claim forwarded to it by ITO, it informs ITO of any
settlements it has made, as requested by ITO in the form by which it transmits claims. (Snyder
Aff., <j[ 6. i.) ITO has never told Western Surety that its process for paying claims is improper,
inadequate, or in violation of the law, nor has ITO told Western Surety that it may only pay
claims based on judgments. (Id., <j[ 6. j.)

B.

The Dealer Bond and Best of the Best
Best of the Best was incorporated with the Idaho Secretary of State on November 12,

2004. (Evett Aff, Ex. B.) Both Morgan Ririe and Ron Zechmann were listed as incorporators.
(Id.) On November 19, 2004, David M. Ririe (a.k.a. Morgan Ririe) obtained a $20,000

"Vehicle/Vessel Dealer Bond" #69815964 from Western Surety. (Snyder Aff., Ex. A.) A
December 15, 2004, rider to the bond changed the principal's name to "Best of the Best
Automsales [sic], Inc." (Id., Ex. A-1.)
The bond provided that Western Surety Company and the principal are "jointly and
severally held and firmly bound unto the state of Idaho to indemnify persons, firms, or

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 5
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corporations for loss suffered by reason of violation of the conditions hereinafter contained."
(Id., Ex. A.) The conditions of the bond include:
The Principal shall not practice any fraud, make any fraudulent
representation or violate any of the provisions of Chapter 16 Title 49
Idaho Code or rules and regulations promulgated by the Idaho
Transportation Department; or the provisions of Chapters 2, 4 and 5
Title 49 ldaho Code; Idaho Code 49-1418; Chapter6 Title 48 Jdaho
Code; or federal motor vehicle safety standards or odometer fraud
during the time said Principal is licensed as a dealer. 5

The aggregate liability of the Surety shall be limited to the amount of
this bond, regardless of the number of years this bond shall remain in
effect and regardless of the number and amount of claims made
thereon.
(Id.)

When Dealers and Brasher's made their claims, the bond was in effect. (Snyder Aff.,
Exs. C, F.) Western Surety canceled the bond on October 20, 2008, pursuant to Best of the
Best's request. (Id., Exs. B, B-1.)
Best of the Best Auto Sales, Inc. was dissolved with the Idaho Secretary of State on
February 5, 2009. (Evett Aff., Ex. B.) Accordingly, as an entity it had no interest in Western
Surety's resolution of the Dealers and Brasher's claims.

C.

The C1aims Paid by Western Surety on the Dealer Bond
Western Surety paid the Brasher's claims on March 11, 2009, and the Dealer's claims on

June 11, 2009, to release the certificates of title to seven vehicles purchased by consumers from

5

These statutes govern a variety of prohibited actions including, but not limited to, fraud. .

DEFENDANT'S :MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
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Best of the Best in 2008. (Snyder Aff., Exs. K, N.)6 Best of the Best bought the vehicles from
Brasher' s and Dealers in April and June of 2008, and both auto auctions held the titles to the
vehicles after checks from Best of the Best bounced. (Id., Exs. C, F.)
After evaluating the claims, Western Surety paid $9,360 to Brasher's (Id., Ex. K), and
$10,640 to Dealers. (Id., Ex. N.) Those payments exhausted the $20,000 dealer bond, ending
Western Surety's liability. Western Surety informed ITO of the settlements and exhaustion of
the bond on July 23, 2009. (Id., Ex. 0.)

1.

Submission of the Dealers Claim.

Dealers submitted its claim on September 19, 2008, attaching a June 2008 purchase order
to Best of the Best for seven vehicles, as well as a statement showing a returned check for $8,810
issued by Best of the Best. (Id., Ex. C.) Dealers requested payment pursuant to Idaho Code §
49-1610, alleging that Best of the Best violated multiple Idaho Code Sections, "including but not
limited to Idaho Code§ 49-1609A and§ 49-1613 by knowingly transferring vehicles without
satisfying its obligations to Dealer's." (Id., Exs. C-1, C-2.) In addition, Dealers stated that Best
of the Best intended to defraud Dealers, as demonstrated by the "continuous payment of
insufficient funds by way of check." (Id.)
Western Surety responded to Dealers on October 16, 2008, requesting further support for
its claim. (Snyder Aff., Ex. D.) Western Surety also stated: "In the event that you are unable to
present Western with evidence to sufficiently establish fraud or fraudulent representation, you

6

The consumers who had not received titles were Brian Shaw and Trista Jacobsen, Jason and Alison
Stucki, and Shawn and Pepper Yanzuk (Brasher's); and Juan and Selena Mata, Walter Spitz, James Gunoe, and
Kimberly Rich (Dealers).

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
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can also establish the validity of your claim by providing us with a certified copy of a final
judgment." (Id.)
By letter dated October 16, 2008, Western Surety notified Best of the Best of the claim
from Dealers and requested that the principal provide it with any defenses to the claim it might
have. (Snyder Aff., Ex. E.) The letter further informed Best of the Best that Western Surety
needed a response by November 6, 2008, or it "may need to assume the correctness of this claim,
arrange a settlement to the extent of our liability, and then look to you under the terms of the
indemnity agreement for full and immediate reimbursement." (Id.)

2.

Submission of the Brasher's Claim.

Brasher's submitted its claim to Western Surety on November 13, 2008, stating:
Brasher' s Idaho Auto Auction is making claim on Best of the Best
Auto Sales bond #69815964 in the amount of $9,360. This
dealership bought three units from Brasher's Idaho Auto Auction, the
units have been retailed and we are in possession of the titles. Best
of the Best collected the money from the retail customer. We are in
possession of a returned check from Best of the Best Auto Sales.
Your consideration of this fraudulent matter is greatly appreciated.
The retail customers are in need of their titles. 7
(Snyder Aff., Ex. F.)
Western Surety responded to Brasher's on January 9, 2009, requesting further support for
its claim. (Id., Ex. G.) Western Surety also stated: "In the event that you are unable to present
Western with evidence to sufficiently establish fraud or fraudulent representation, you can also
establish the validity of your claim by providing us with a certified copy of a final judgment."

7

Best of the Best purchased the vehicles from Brasher's on April 24, 2008 (Snyder Aff., Ex. F), and sold
them to the three customers in May 2008 and October 2008. (Id., Exs. J, J-1.)

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
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(Id.) Western Surety also informed Brasher's "of the possibility of the consumers filing a claim,

who have not received title to their vehicles," with the company. (Id.)
Also on January 9, 2009, Western Surety notified Best of the Best of the claim from
Brasher' s, and requested that the principal provide it with any defenses to the claim it might
have, including "a full explanation and any documentation to support your position." (Snyder
Aff., Ex. H.) The letter further informed Best of the Best that Western Surety needed a response
by January 29, 2009, or it "may need to assume the correctness of this claim, arrange a settlement
to the extent of our liability, and then look to you under the terms of the indemnity agreement for
full and immediate reimbursement." (Id.)
On January 20, 2009, the Brasher's representative emailed the Western Surety claims
representative, Robert Sobraske, and informed Sobraske that he had contacted two of the three
consumers and expected to hear from the third consumer soon. (Snyder Aff., Ex. I.) One of the
customers, Brian Shaw, sent a letter to Western Surety on January 26, 2009, stating a claim for
$6,085 for the vehicle he purchased from Best of the Best on May 10, 2008, as his title was still
being held by Brasher's. (Id., Ex. J.) The three customers then each provided their respective
Report of Sale and Application for Certificate of Title from Best of the Best to Western Surety.
(Id., Ex. J-1.)

3.

Payment of the Dealers and Brasher's Claims.

Western Surety issued a Final Release and Assignment in the amount of $9,360 to
Brasher's on March 11, 2009, for the release of the three certificates of title. (Id., Ex. K.) On
April 14, 2009, Western Surety sent a letter to Ririe, stating that Western Surety paid $9,360

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
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under the bond to Brasher's because Best of the Best failed to respond to the letter dated January
9, 2009, and did not provide the surety with a bona fide defense. (Id., Ex. L.)
On May 4, 2009, Sobraske sent an email to counsel for Dealers stating that Western
Surety was prepared to pay Selena Mata's claim. (Id., Ex. M.) Dealers responded with a list of
the four customers who had not yet received title to their vehicles and agreed to release the four
titles for a payment of $10,640, the amount remaining on the bond. (Id.)
Western issued its Final Release and Assignment in the amount of $10,640 to Dealers on
June 11, 2009, for the release of the certificates of title to the four customers. (Snyder Aff., Ex.
N.)

Western Surety then sent a letter to ITO on July 23, 2009, stating that it had issued a
check in the amount of $10,640 to Dealers on June 11, 2009, and had previously issued a check
in the amount of $9,360 to Brasher's on March 24, 2009. (Id., Ex. 0.)
On July 23, 2009, Western Surety also sent a final letter to Ririe informing him that
Western Surety had paid $10,640 to Dealers, as well as $9,360 to Brasher's, and that these
payments were made because Best of the Best "failed to provide the surety with a bona fide
defense." (Id., Ex. P.)
Best of the Best has never disputed payment of the Dealers and Brasher's claims or
disputed that it never provided title to the consumers who bought cars from Dealers and
Brasher's.

C.

Plaintiff's Claim
Plaintiff purchased his truck on June 8, 2007, through Best of the Best. (Evett Aff., Ex.

C., Deposition of Nick Hestead ("Hestead Depo."), p. 6, 11. 16-25.) Plaintiff first learned of the
DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
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vehicle from a subcontractor for whom Plaintiff worked. (Id., p. 7, 11. 1-19.) That individual also
worked for Morgan Creek Homes, a business owned by Ririe, and had heard that Ririe was
interested in selling the vehicle. (Id., p. 7, 1. 8 - p. 8, 1. 15.) At the time, one of Ririe's
employees was driving the truck as a work truck. (Id., p. 7, 11. 14-16.) Plaintiff test drove the
vehicle while it was still in the possession of Morgan Creek Homes. (Id., p. 9, 11. 16-22.)
Plaintiff then obtained a loan from Simplot Employees Credit Union, listing Ririe as the
seller on the loan paperwork. (Id., p. 12, 11. 10-11, p. 29, 11. 4-7.) When Plaintiff was ready to
finalize the sale, Ririe sent him to the offices of Best of the Best and the paperwork was
completed with Best of the Best listed as the seller. (Id., p. 9, 11. 9-13, p. 10, 11. 1-4; Evett Aff.,
Ex. 0.) Not long after purchasing the vehicle, Plaintiff began experiencing mechanical problems
with it. Plaintiff discovered upon attempting to trade in the vehicle that it had been branded a
"lemon" in California. (Id., p. 12, 1. 22 - p. 13, 1. 5.)
Plaintiff filed suit against Ron Zechmann dba Best of the Best Auto Sales on September
2, 2008. (Snyder Aff., Ex. Q-1.) Zechmann never contacted Western Surety regarding the suit.
Western Surety did not learn of the suit until ITO forwarded Plaintiff's August 31, 2009, claim to
it on September 3, 2009. (Snyder Aff., Ex. Q.)
The ITO letter that accompanied Plaintiff's claim stated that the "claim is an act that
occurred during the time when the bond was in force" and that ITO was not taking "a position as
to the validity" of the claim. (Id., emphasis added.) On September 9, 2009, Plaintiff
supplemented the claim letter from ITO with a copy of the September 2, 2008, complaint.
(Snyder Aff., Ex. Q-1.)

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
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The September 3, 2009, claim Plaintiff submitted (in the amount of $877.70)8 was based
upon two discovery related orders issued in the lawsuit filed against Zechmann. (Id., Ex. Q.)
Neither of the Court orders that formed the basis of Plaintiffs claim were either judgments or
final judgments. Thus, Plaintiff himself initially sought payment of his claim without a
judgment. 9
Western Surety denied the claim on September 14, 2009, stating that it had previously
issued two settlement payments on March 24, 2009, and June 11, 2009, which exhausted the
bond. (Id., Ex. S.) Western Surety also sent a letter to ITO on that date informing it of Western
Surety's denial of Plaintiffs claim. (Id., Ex. R.)
On September 17, 2009, Plaintiff responded to Western Surety, arguing that Idaho Code§
49-1610 requires a judgment and thus if the payments were based on claims without judgments,
the bond was "still on the hook" for $20,000. (Id., Ex. T.) Western Surety disagreed with
Plaintiff in a December 3, 2009, letter. (Id., Ex. U.)
On April 8, 2010, Plaintiff submitted his claim for $16,979 in damages, along with
$7,525 in attorney fees and $503.49 in costs, to Western Surety. (Id., Ex. V.) In support of the
claim, Plaintiff attached a certified judgment entered March 9, 2010; a March 5, 2010, letter to

8

Plaintiff has omitted any mention of the first claim his counsel sent to ITD from his motion for summary
judgment, as apparently that would be inconsistent with his position that his understanding has been that only a final
judgment can constitute a valid claim on a motor vehicle dealer bond in Idaho. (Plaintiff's Memorandum in Support
of Motion for Summary Judgment, p. 6.) In his deposition, Plaintiff admitted he had no understanding of the bond
process as he had never spoken with ITD. (Evett Aff., Ex. C., Hestead Depo., p. 20, I. 10 - p. 22, I. 13.)
9

This illustrates that the payments by Western Surety of the valid and undisputed claims submitted by
Brasher' s and Dealers were in good faith. Plaintiff faults Western Surety for paying undisputed claims not based on
judgments when he initially also sought payment for his claims without submitting a judgment to Western Surety.
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Zechmann requesting that Zechmann assign to Plaintiff any claims on Zechmann's Farmers
liability insurance policy and any claims against Morgan Ririe; and a Memorandum of Costs and
Attorneys Fees. (Id.)
On April 19, 2010, Western Surety reaffirmed its position that it was not required to only
pay on a claim after a judgment was entered. (Snyder Aff., Ex. W.) On June 7, 2010, Plaintiff
sent a letter stating that the April 8, 2010, claim was under the name "Ron Zechman [sic] dba
Best of the Best Auto Sales" and thus, to strictly comply with the bonding statute, Plaintiff also
obtained a judgment against "Best of the Best Auto Sales Inc." in the amount of $25,007.49.
(Id., Ex. X.) In support of the claim, Plaintiff submitted the May 6, 2010, certified judgment

against Best of the Best Auto Sales Inc., and a May 7, 2010, letter to Zechmann requesting
payment on the judgment. (Id.)
Western Surety again reaffirmed its position and denial of the claim on June 14, 2010.
(Snyder Aff., Ex. Y.)

III. GOVERNINGSTANDARDS
"Summary judgment is proper when 'the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of law."' Van v. Portneuf Med. Ctr., 147
Idaho 552,556,212 P.3d 982,986 (2009) (quoting I.R.C.P. 56(c)).
"The burden of demonstrating the absence of a genuine issue of material fact is on the
moving party." KGF Dev., UC v. City of Ketchum, 149 Idaho 524, _, 236 P.3d 1284, 1287
(2010). "All disputed facts are to be construed liberally in favor of the non-moving party, and all
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reasonable inferences that can be drawn from the record are to be drawn in favor of the nonmoving party." Estate of Becker v. Callahan, 140 Idaho 522, 525, 96 P.3d 623, 626 (2004).

IV. ARGUMENT
A.

Plaintiff Has Failed to Demonstrate that He Is Entitled to Judgment as a Matter of
Law as Western Surety Acted in Accordance with Idaho Code§§ 49-1610 and 411839.
Western Surety acted in accordance with Idaho Code§§ 49-1610 and 41-1839 when it

paid the valid claims of seven consumers presented to it by Dealers and Brasher' s. Idaho Code
§§ 49-1610 and 41-1839 do not preclude a surety from paying on a valid undisputed claim even
though a claimant has not sued the principal. To find otherwise would lead to an unreasonably
harsh result for all parties involved in claims on surety bonds, inconsistent with the purposes of
Idaho Code§§ 49-1610 and 41-1839.
The purpose of Idaho Code§ 49-1610 is to indemnify persons injured by a dealer's
conduct in selling vehicles. See Bryant Motors, Inc. v. American States Ins. Co., 118 Idaho 796,
799, 800 P.2d 683,686 (Ct. App. 1990). The purpose of Idaho Code§ 41-1839(3) is to
encourage sureties to quickly pay claims in good faith to lessen expense to claimants.
Constructions of statutes that "would lead to absurd or unreasonably harsh results are
disfavored." In re Daniel W., 145 Idaho 677, 680, 183 P.3d 765, 768 (2008). Additionally, "It is
a canon of construction that statutes that are in pari materia may be construed together ... "
BLACK'S LAW DICTIONARY 807 (8th ed. 2004). Statutes should be regarded as in pari materia
when they "relate to the same person or thing, or to the same class of persons or things, or to the
same or a closely allied subject or object." 73 Am. Jur. 2d Statutes§ 103 (2010). Furthermore,
"[s]tatutes which are parts of the same general scheme or plan, or are aimed at the
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accomplishment of the same results and the suppression of the same evil, are also considered as
in pari materia." Id.
Idaho Code§ 41-1839(3) applies to actions against sureties arising out of surety contracts,
governing attorney fees awarded against sureties based upon their handling of claims, and
providing that payments made to a claimant in "good faith" are not "volunteer" payments. Thus,
Idaho Code§ 41-1839 relates to the "same class of persons" and the "same or a closely allied
subject" as Idaho Code§ 49-1610. The statutes must be construed together.
1.

The Purpose of Idaho Code§ 41-1839(3).

Plaintiff recognizes that Idaho Code § 41-1839 applies to the instant case because he
requests fees under that statute. (Plaintiff has already argued in briefing to the Court that it
should ignore Idaho Code§ 41-1839 in evaluating whether Western Surety's payment of the
claims that exhausted the bond were appropriate or not, though, without question, Idaho Code §
41-1839 applies to the handling and payment of surety claims.) 10
The purpose of Idaho Code § 41-1839 is to encourage sureties and insurers to pay claims
without forcing claimants into litigation and its ensuing costs. The statute provides, in pertinent
part:
(1) Any insurer issuing any policy, certificate or contract ofinsurance,
surety, guaranty or indemnity of any kind or nature whatsoever, which
shall fail for a period of thirty (30) days after proof of loss has been
furnished as provided in such policy, certificate or contract, to pay to
10

The only case cited by Plaintiff for the novel proposition that Western Surety must pay an additional
$20,000 on a bond it has already exhausted by paying undisputed claims is a New York case from 1930, which found
that a surety had made payments as a "volunteer," and therefore had to pay twice. See Frank v. Hartford Accident
and lndem. Co., 239 N.Y.S. 397 (N.Y. Sup. Ct. 1930). The only Idaho authority regarding "volunteer" payments by
sureties is Idaho Code§ 41-1839(3), and it provides that payments made in "good faith" are not volunteer payments.
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the person entitled thereto the amount justly due under such policy,
certificate or contract, shall in any action thereafter brought against
the insurer in any court in this state or in any arbitration for recovery
under the terms of the policy, certificate or contract, pay such further
amount as the court shall adjudge reasonable as attorney's fees in
such action or arbitration.

(3 ).... This section shall not apply to actions or arbitrations against
surety insurers by creditors of or claimants against a principal and
arising out of a surety or guaranty contract issued by the insurer as to
such principal, unless such creditors or claimants shall have notified
the surety of their claim, in writing, at least sixty (60) days prior to
such action or arbitration against the surety. The surety shall be
authorized to determine what portion or amount of such claim is
justly due the creditor or claimant and payment or tender of the
amount so determined by the surety shall not be deemed a volunteer
payment and shall not prejudice any right of the surety to
indemnification and/or subrogation so long as such determination
and payment by the surety be made in good faith.
I.C. § 41-1839(1), (3) (emphasis added).
The Idaho Supreme Court holds: "The purpose of the statute is to provide an incentive for
insurers to settle just claims in order to reduce the amount of litigation and the high costs
associated with litigation." Martin v. State Farm Mut. Auto. Ins. Co., 138 Idaho 244, 247, 61 P.3d
601, 604 (2002). The reduction in the amount of litigation and the high costs associated with it is
necessary "to prevent the sum that is due the insured under the policy from being diminished by
expenditures for the services of an attorney." Walton v. Hartford Ins. Co., 120 Idaho 616,620,
818 P.2d 320, 324 (1991), overruled on other grounds by Greenough v. Farm Bureau Mut. Ins.
Co. of Idaho, 142 Idaho 589, 130 P.3d 1127 (2006).
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2.

The Purpose of Idaho Code§ 49-1610.

While Idaho Code§ 49-1610 establishes a right of action for an individual who has been
hanned by a dealer to bring a case to court, the statute does not provide that undisputed claims
that are not based on judgments are invalid. Such an interpretation is contrary to the purpose of
Idaho Code§ 49-1610, which is to indemnify any person injured by a dealer's proscribed conduct
in selling vehicles. See Bryant, 118 Idaho at 799, 800 P.2d at 686. While it perhaps makes sense
that a judgment is required when the dealer actually disputes the claim, it would be absurd to
interpret the statute to require a judgment when a violation of Idaho Code§ 49-1610 is established
and the dealer does not dispute the claim. (Which is what occurred with respect to the Dealers
and Brasher's claims.)

3.

Idaho Code§§ 49-1610 and 41-1839 Do Not Require Judgments for
Settlement of Undisputed Claims.

The purpose of Idaho Code § 49-1839(3) is to encourage the quick payment of valid bond
claims, which is precisely what Western Surety did in resolving the Dealers and Brasher's claims.
It would be absurd to interpret Idaho Code§§ 49-1610 and 41-1839 to require claimants to file
suit to obtain judgments when all parties (the surety, claimant, and principal) agree (or fail to
contest) that valid claims should be paid.
Plaintiffs reliance on Bryant Motors, Inc. v. American States Insurance Co., 118 Idaho
796, 800 P.2d 683 (Ct. App. 1990), is misplaced. The case actually supports Western Surety.
While it is true that the case provides that "bonds are construed in the light of the statute
creating the obligation secured and of the purposes for which the bond is required .... " ( 118
Idaho at 798, 800 P.2d at 685), Bryant does not provide that payment by a surety of an undisputed
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valid claim is a nullity when the surety allegedly has not paid a claim in strict compliance with
statutory process. As held in Bryant, the purpose of the bond statute is "to indemnify any person
injured by the dealer's fraud in conducting his business of selling vehicles." 118 Idaho at 799, 800
P.2d at 686 (emphasis in original). The purpose of the statute is also to indemnify any person
injured by any other violation by the dealer of the conduct proscribed by Idaho Code§ 41-1610,
such as the sale of vehicles without transfer of title, which is forbidden by Idaho Code § 49-502.
Western Surety's payment of the Dealers and Brasher' s claims on behalf of consumers
who never got their titles from Best of the Best accomplished the purposes of Idaho Code §
49-1610 by making whole those injured by Best of the Best's violation ofldaho Code§ 49-502.
A close review of Bryant demonstrates that the bond claimant in that case never submitted
a final judgment to the surety for consideration. Nevertheless, the case worked its way through
the court system, and the surety prevailed at trial. Additionally, there is no indication in Bryant
that the court's use of the words "obligation secured" means anything other than that the surety is
required to pay claims when the principal does not meet its obligations. Here, Best of the Best
failed to deliver titles to the consumers who bought cars from Dealers and Brasher's. No one ever
disputed that, including Best of the Best. Western Surety paid the claims to rectify Best of the
Best's violation of Idaho Code § 49-502.
Idaho Code § 49-1610 cannot be construed to require judgments even for undisputed
claims. Indeed, Plaintiff's counsel understood that a claim could be presented to a surety prior to

judgment being entered when he submitted his client's August 31, 2009, claim after obtaining an

DEFENDANT'S .MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 18

00021.1.

_...,

order awarding fees. That order was not a final judgment. 11 Regardless, Plaintiffs counsel
submitted the claim to Western Surety anyway. This is consistent with ITD's practice, which is to
forward "consumer complaints" to sureties in the form of "claims" on the bond.
It would be an absurd result if a judgment were required because, in light of Idaho Code §
41-1839(3), the legislature could not have intended that a surety refuse to pay a claim and require
the claimant, as well as the principal, to incur the high costs of litigation when there is an
undisputed statutory violation, the principal does not object, and all parties agree that the claim
should be paid. In addition, because Western Surety has a common law duty to pay claims it has
notice of pro rata (discussed infra Part D), under Plaintiffs interpretation of the statute it would
have to wait until all of the claims it had notice of were reduced to judgments, or the statute of
limitations ran, before it could distribute the bond proceeds. 12
Therefore, under claimant's proposed interpretation, even when no one disputes the
validity of claims, claimants may have to wait in excess of four years before being paid under a
surety bond if judgments are required. This position could not be more contrary to the public
policy goals of Idaho Code§§ 49-1610 and 41-1839.

11

In Spokane Structures, Inc. v. Equitable Inv., UC, the Idaho Supreme Court recently examined in detail
what may constitute a final judgment. 148 Idaho 616, 226 P.3d 1263 (2010). To clarify the standard, the Court
restated: "As a general rule, a final judgment is an order or judgment that ends the lawsuit, adjudicates the subject
matter of the controversy, and represents a final detennination of the rights of the parties. It must be a separate
document that on its face states the relief granted or denied." Id. at_, 226 P.3d at 1267 (quoting Camp v. East Fork
Ditch Co., 137 Idaho 850, 867, 55 P.3d 304,321 (2002)). The order awarding fees here did not end the lawsuit,
adjudicate the subject matter of the controversy, nor represent a final determination of the rights of the parties.
12

Since there is no specific statute oflimitations provided for claims under Idaho Code§ 49-1610, Idaho
Code§ 5-224 controls: "An action for relief not hereinbefore provided for must be commenced within four (4) years
after the cause of action shall have accrued."
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It would also be an unreasonably harsh result if a judgment were required for undisputed
claims because, in refusing to pay valid undisputed claims, Western Surety would be subjecting
itself to an attorney fee claim as well as a potential bad faith claim under Idaho Code § 411839(3 ). Additionally, claimants and principals would be subject to the unreasonably harsh result
of paying unnecessary costs of litigation and being forced to wait years before receiving payment.
At a minimum, Western Surety has substantially complied with Idaho Code§§ 49-1610
and 41-1839. "'Substantial compliance' means compliance in respect to the essential matters
necessary to insure every reasonable objective of the statute." Dunegan v. City of Council Grove,

Kansas Water Dep't, 77 F. Supp. 2d 1192, 1205 (D. Kan. 1999); see also 3 Sutherland Statutory
Construction§ 57:26 (7th ed.). Western Surety has achieved the objectives of Idaho Code§§ 491610 and 41-1839 by paying claims for undisputed violations of Idaho Code§ 49-1610 and
sparing claimants and principals the high costs of litigation.

B.

The Court Should Reject Plaintiff's Use of Out of State Decisions and
Correspondence from Unrelated Claims

In support of his motion, Plaintiff has spun a ten year old letter from a former Western
Surety employee (Michael H. Dow) to William E. Little (see Affidavit of John Gannon ("Gannon
Aff.").), and a Missouri appellate decision from 2000, to argue that Western Surety "recognizes"
the judgment "requirement" in Idaho and states such as Missouri. (See Plaintiffs Memorandum
in Support of Motion for Summary Judgment, p. 6.)
Plaintiff does not cite a legal principle, rule, or case, that would make the letter binding on
Western Surety, even assuming it says what Plaintiff contends. It is the Court's responsibility to
interpret the law and no one else's.
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That being said, the letter does not say what Plaintiff says it does. It does not say that no
claim will be considered without a judgment. 13 Instead, it is in line with the process Western
Surety followed in handling the Dealers and Brasher's claims. A claim apparently was submitted
through ITD. Western Surety apparently informed Mr. Little that it was going to write to the
principal to obtain the principal's position regarding the claim. Western Surety asked Mr. Little to
provide it with all evidence he had regarding the basis of the claim. Western Surety wrote that
Mr. Little could also choose to proceed under Idaho Code§ 49-1610. Western Surety did not say
that there was no claim until it had received a judgment, which is the position Plaintiff claims
Western Surety is required to take under Idaho law. Additionally, there is no evidence that
Western Surety even paid the claim, and, if it did, whether the payment was based on a judgment
or not.
Second, Plaintiff contends that Western Surety has "recognized" a judgment requirement
in other states that require one, citing to a Missouri Court of Appeals case in support. See Western

Surety Co. v. /ntrust Bank, N.A., 20 S.W.3d 566 (Mo. App. 2000). As an initial point, Western
Surety's handling of claims in other states, with different statutes and different case law, is
irrelevant to how Western Surety handles claims in Idaho (See Idaho Rules of Evidence 402 and
403.)
Furthermore, the case is irrelevant because there is no indication in the Missouri case of
Western Surety's position. Instead, Western Surety brought an interpleader action seeking to
determine the rights of two claimants on a bond, each of whom had obtained a judgment against

13

As Mr. Snyder notes in his affidavit, Western Surety regularly pays claims in Idaho that are forwarded to
it by ITO without requiring judgments.
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the principal. The court stated that the triggering event for payment of the proceeds of the bond
under Missouri Code§ 301.560.1(4) was the receipt of a final judgment, but there was no
evidence of a position taken by Western Surety regarding the same, and certainly no evidence of a
position regarding handling of Idaho claims.

In addition, the language of Missouri Code § 301.560.1(4) (1999) varied greatly from I.C.
§ 49-1610. Missouri Code§ 301.560.1(4) stated, in part:
The bond shall be executed in the name of the state of Missouri for the
benefit of all aggrieved parties or the irrevocable letter of credit shall
name the state of Missouri as the beneficiary; except, that the
aggregate liability of the surety or f mancial institution to the aggrieved
parties shall, in no event, exceed the amount of the bond or irrevocable
letter of credit. The proceeds of the bond or irrevocable letter of credit
shall be paid upon receipt by the department of a fmal judgment from
a Missouri court of competent jurisdiction against the principal and in
favor of an aggrieved party.
Mo. St.§ 301.560.1(4) (1999). Thus, the Missouri statute only allowed for the proceeds to be
paid upon receipt by the department of a final judgment. 14

C.

Western Surety is Entitled to Summary Judgment Because It Paid Valid Claims in
Good Faith and Cannot Be Held Liable Above the Amount of the Dealer Bond.
Western Surety paid the undisputed and valid Dealers and Brasher's claims under Idaho

Code§§ 49-1608(1) and 49-1610(1) before it even received Plaintiff's claim. Western Surety
cannot be liable above the $20,000 bond and is entitled to judgment as a matter of law.

14

The Missouri case is silent regarding the central issue raised by Plaintiff, which is whether a surety that
pays valid undisputed claims must pay on the bond twice if there is not strict technical compliance with the bond
statute.
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1.

The Dealers and Brasher's Claims Were For Undisputed Violations of Idaho
Code §§ 49-1608(1) and 49-1610(1).

Idaho Code§ 49-1608(1) provides that a dealer must not "practice any fraud, make any
fraudulent representation or violate any of the provisions of this chapter, rules of the department,
or the provisions of chapter 5, title 49, section 49-1418, or chapter 6, title 48, Idaho Code.... "
I.C. § 49-1608(1). Similarly, Idaho Code§ 49-1610 provides:

If any person shall suffer any loss or damage by reason of any fraud
practiced on him or fraudulent representation made to him by a
licensed dealer ... or shall suffer any loss or damage by reason of the
violation by the dealer... of any of the provisions of this chapter, or
chapter 5, title 49, Idaho Code, or section 49-1418, Idaho Code, or
chapter 6, title 48, Idaho Code, or any applicable rule or regulation
of the board, or federal odometer law or regulation, that person shall
have a right of action against the dealer and his salesman.
I.C. § 49-1610(1) (emphasis added).
There is no dispute that Best of the Best did not deliver certificates of title to the seven
customers who eventually submitted claims to Western Surety. Best of the Best violated Idaho
Code §§ 49-502, 49-1609A, and 49-1613 by not delivering title to the customers upon the sale of
the vehicles. Idaho Code § 49-502 requires that certificate of title be delivered upon sale of a
vehicle:
No person shall sell or otherwise dispose of a vehicle without delivery
to the purchaser or transferee a certificate of title with an assignment
as necessary to show title in the purchaser, nor purchase or otherwise
acquire or bring into the state a vehicle except for temporary use as
provided by section 49-432, Idaho Code, unless he shall obtain a
certificate of title in his name in accordance with the provisions of this
chapter. Any dealer holding current Idaho dealer license plates may,
in lieu of having a certificate of title issued in his name, reassign any
existing certificate of title issued in this state.
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I.C. § 49-502. 15
Similarly, Idaho Code § 49-1609A provides:
(1) When a motor vehicle dealer licensed pursuant to this chapter takes
possession of a vehicle for purposes of resale, the dealer shall have ten
( 10) business days from the date of possession to satisfy in full any and
all lienholders who are perfected at the time of taking possession,
unless the owner relinquishing possession of the vehicle agrees in
writing to directly pay the perfected lienholder.
(2) No such vehicle shall be resold or transferred to any retail
purchaser until all perfected liens have been satisfied in full.
I.C. § 49-1609A(l)-{2). Idaho Code§ 49-1613 further provides:
It shall be unlawful for the holder of any license issued under the
provisions of this chapter to: .... (j) Display for sale, exchange, or sell
any vehicle for which the vehicle dealer does not hold title or
consignment agreement or other documentary evidence of his right to
the possession of every vehicle in his possession.
I.C. § 49-1613(1)(j).
The Dealers and Brasher's claimants provided documentation to Western Surety showing
that they paid for the respective vehicles and did not receive title. Dealers and Brasher's still held
the title to the vehicles because Best of the Best had not satisfied its debts to them in full. Best of
the Best never disputed that it did not provide titles. Therefore, Best of the Best violated Idaho
Code§§ 49-502, 49-1609A, and 49-1613.
Additionally, Best of the Best violated the Idaho Consumer Protection Act ("ICPA") by
engaging in deceptive business practices against both the customers and Dealers and Brasher' s.
The purpose of the ICPA is "to protect both consumers and businesses against unfair methods of

15

1n his deposition Mr. Marler said the law requires provision of title within 30 days of purchase, which
Best of the Best did not do. (Evett Aff., Ex. A, Marler Depo., p. 14, I. 22 - p. 15, 1. 3.)
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competition and unfair or deceptive acts and practices in the conduct of trade or commerce, and to
provide efficient and economical procedures to secure such protection." I.C. § 48-601; see also
Fenn v. Noah, 142 Idaho 775, 779, 133 P.3d 1240, 1244 (2006). An act or practice is "unfair" if it

is shown to possess a tendency or capacity to deceive consumers. State ex rel. Kidwell v. Master
Distribs., Inc., 101 Idaho 447, 453, 615 P.2d 116, 122 (1980). Proof of intention to deceive is not

required for finding that an act is unfair or deceptive. Id. at 453-54, 615 P.2d at 122-23.
Best of the Best's acts showed a tendency or capacity to deceive both the customers and
the auto auction businesses. Best of the Best wrote multiple checks to Dealers and Brasher's that
were based on insufficient funds, showing a tendency to deceive the businesses when it purchased
the vehicles in April and June of 2008. Best of the Best then sold the vehicles without having
paid for them and without providing the certificates of title to the customers in violation of Idaho
law, showing a tendency to deceive both the businesses and the customers.
2.

Western Surety Paid the Dealers and Brasher's Claims in Good Faith Under
Idaho Code § 49-1839.

Idaho Code§ 41-1839 provides that payments made by a surety in "good faith" shall not
be considered "volunteer" payments. This is crucial, because the sole legal theory advanced by
Plaintiff as to why Western Surety has to pay twice on its bond is because the payments on the
Dealers and Brasher's claims were made as a "volunteer." (See Plaintiffs Memorandum in
Support of Motion for Summary Judgment, p. 5, citing Frank v. Hartford Accident & lndem. Co.,
239 N.Y.S. 397 (1930).) Idaho Code§ 41-1839, however, provides a surety with the flexibility to
pay claims in "good faith," which is an understandable provision given that the purpose of Idaho
Code § 41-1839 is to encourage the payment of claims against insurers and sureties.
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In Seiniger Law Office, P.A. v. North Pacific Insurance Co., the Idaho Supreme Court
covered the elements of bad faith: "To establish the tort of bad faith, the party asserting the tort
must demonstrate the following elements: (1) the insurance company intentionally and
unreasonably denied or delayed payment of a claim; (2) the claim was not fairly debatable; (3) the
denial or delay was not the result of a good faith mistake; and (4) the resulting harm was not fully
compensable by contract damages." 16 145 Idaho 241, 246 n.1, 178 P.3d 606,611 n.l (2008).
Furthermore, "when a claim involves a legal question of first impression, an insurer does
not commit bad faith by litigating the claim even if the insurer does not prevail." Vaught v.

Dairyland Ins. Co., 131 Idaho 357,362,956 P.2d 674,679 (1998).
Here, Western Surety's payments on the Dealers and Brasher's claims were made in good
faith. There is no dispute that the consumers who purchased cars from Dealers and Brasher's
never received their titles from Best of the Best. There is no dispute that there was a violation of
Idaho Code§§ 49-502, 49-1603(1), and 49-1610. There is no dispute that resolution of title
claims is important, as it is crucial to consumers that they obtain title to a newly purchased
vehicle. (Hence the need for Idaho Code§ 49-502 in the first place.) It is important to ITO, and it
is important to Western Surety.
There is no dispute that ITO has long sent "claims" that are not based on judgments to
Western Surety, and that it expects the claims to be responded to.
Last, there is no dispute that payment of the Dealers and Brasher's claims resulted in titles
being provided to the consumers who did not have them, which is a good thing, and something
16

The doctrine of bad faith has also been applied to sureties in the cases of Luzar v. Western Surety Co.,
107 Idaho 693,692 P.2d 337 (1984), and Martin v. Lyons, 98 Idaho 102,558 P.2d 1063 (1977).
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required by Idaho law. No further complaints have been received by Dealers, Brashers, or the
consumers, so, payment by Western Surety resolved these claims.
Plaintiffs submission of a claim to Western Surety that initially was not based on a final
judgment demonstrates at worst that payment of the Dealers and Brasher's claim was "fairly
debatable." Plaintiff now faults Western Surety for paying claims that were not based on
judgments, which is exactly what he wanted when he submitted his first claim on August 31,
2009. Nothing demonstrates better that whether payment of a motor vehicle dealer requires a
judgment is a fairly debatable question, particularly in the context of claims that are not disputed
by the claimant, surety, or principal. Furthermore, no Idaho case provides that payment of such
claims can only be made when the claim is based on a judgment, so the issue is a legal issue of
first impression, which, by definition, means Western Surety's resolution of the claims were not
in bad faith. See Vaught, supra.
As a matter of law, Western Surety acted in good faith in paying the Dealers and Brasher's
claims and it cannot be liable for an amount over and above the $20,000 motor vehicle dealer
bond. See I.C. § 49-1608(2). Accordingly, Western Surety is entitled to summary judgment.

D.

Plaintiff is Not Entitled to Damages As Claimed.
Plaintiff claims he is entitled to the entirety of the $20,000 bond; however, the bond has

been exhausted so Western Surety is not liable over and above the $20,000 already paid. The
following statement encompasses the legal standards for bond exhaustion:
Ordinarily, a surety on a bond is not liable beyond the penalty named
in such bond. This limitation may, however, be varied by the contract,
by bad faith on the part of the surety, or by statute.
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If the amount of the penalty named in a bond is insufficient to
satisfy all claims, such amount must be apportioned. A surety is not,
however, a trustee for all claimants and is not under a duty to ascertain
the identities of all present and possible future claimants in order to
insure that a pro rata distribution is made. Thus, if a claimant seeks to
enjoy the proceeds of a bond established for his or her benefit, it is
incumbent upon the claimant to affirmatively assert his or her rights
to that bond. If a claimant does not do so, and a surety, in good faith
and without knowledge of competing claimants, exhausts its liability
under the bond by paying only those claimants that are known to it, its
liability is extinguished.
72 C.J.S. Principal and Surety§ 83 (2010).
Western Surety's liability was not varied by contract, bad faith, or statute, and Western
Surety paid on all claims of which it was aware. Thus, Western Surety may not be held liable
beyond the bond amount. Western Surety paid claims that were undisputed and valid under Idaho
Code§ 49-1610. It paid the claims in good faith under Idaho Code§ 41-1839. Accordingly, it
has no additional liability.
Plaintiff asserts that Western Surety paid the claims to Dealers and Brasher's in derogation
of a statutory provision and thus may be held liable beyond the bond amount. In support of his
proposition, Plaintiff cites to a 1930 case from New York, which states that an insurer who pays
claims on which no judgments have been entered, does so voluntarily, and thus may be required to
pay in excess of the limit. See Frank v. Hartford Accident and Indemnity Co., 239 N.Y.S. 397,
402 (N.Y. Sup. Ct. 1930).
However, Idaho law expressly provides that "[t]he surety shall be authorized to determine
what portion or amount of such claim is justly due the creditor or claimant and payment or tender
of the amount so determined by the surety shall not be deemed a volunteer payment ... so long as
such determination and payment by the surety be made in good faith." See I.C. § 41-1839(3).
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Furthermore, Idaho Code§ 49-1608 provides that a "bond required in this section may be
continuous in form and the total aggregate liability on the bond shall be limited to the payment of
the amounts set forth in this section." I.C. § 49-1608(2). The amount set by the statute for dealers
such as Best of the Best is $20,000. I.C. § 49-1608(l)(a). Therefore, under Idaho law, a surety
that makes payments in good faith based upon a determination of an amount justly due is not a
volunteer and may not be held liable above the $20,000 limitation.
Additionally, even if Plaintiff had brought his claim prior to the exhaustion of the bond, he
would only have been entitled to a pro rata distribution.
While Idaho Code § 49-1610 does not expressly require a surety to also utilize a pro rata
distribution, courts have generally adopted such an approach. In Walton v. Eu, the California
Court of Appeal cited to a string of cases from Oregon, California, Oklahoma, and Louisiana in
support of the proposition that "when claims are made to the surety in excess of the amount of the
penalty the total amount of the penalty should be prorated among the persons so damaged." 191
Cal. Rptr. 779, 782 (Cal. Ct. App. 1983).
Western Surety paid on the seven claims that were presented to it, settling with the auto
auction businesses so that all seven claimants received their respective titles. Western Surety did
not have notice of Plaintiffs claim until the bond was already exhausted. Therefore, Western
Surety cannot be held liable beyond the penalty named in the bond of $20,000. In addition, even
if Plaintiff had affirmatively asserted his claim prior to its exhaustion, he would only have been
entitled to a pro rata distribution with the other seven claimants. He cannot now claim that he is
entitled to the entire bond when seven other valid claims were presented upon the bond, and paid.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT- 29

000222

Furthermore, even if Plaintiff was able to collect from Western Surety, Plaintiff is not
entitled to damages above the loss or damage sustained. The only loss or damage that Plaintiff
sustained was the $12,500 difference in the value of the truck as having a branded title from the
price paid by Plaintiff. Instead, Plaintiff seeks to recover the $12,500, interest in the amount of
$3,729, sales tax damage of $750, costs of $502.49, and attorney fees of $7,525.
Idaho Code§ 49-1610(4) provides that a person may submit a claim to the surety ''for any

loss or damage . ... " The statute does not provide for interest, sales tax, attorney fees and costs.
Therefore, even assuming Plaintiff is entitled to relief, his only entitlement is to recovery of
$12,500, with a pro rata reduction.

V. CONCLUSION
Plaintiffs requested relief is not supported by the law. Western Surety accomplished the
purposes of Idaho Code§§ 49-1610 and 41-1839 by paying the Dealers and Brasher's claims.
Those payments were undeniably in good faith and the bond is exhausted. There is nothing left to
pay.
DATED this

.2!/_ day of November, 2010.
ELAM & BURKE, P.A.

By:~;,1y

Jshs.Evett,ofth

Attorneys for Defendant
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day of November, 2010, I caused a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

_ _ U.S.Mail
~ Hand Delivery
_ _ Federal Express
Facsimile - 343-5807

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 31

000224

.,

C

C

F

r

L

----,:.,

J;...flJ····1

' --~

DECO 3 201.a

JOHN GANNON No.1975
Attorneys at Law
216 West Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 10-6788
Plaintiff.
REPLY MEMORANDUM TO
DEFENDANTS MEMORANDUM

vs.
CNA SURETY dba WESTERN SURETY
COMPANY
Defendant.

INTRODUCTION
Western Surety's brief indicates that it disfavors Idaho Code 49-1610 and the idea that
judgments must first be obtained. Mr.Snyder in his Affidavit prefers his method of paying
bond claims to "claimants", such as the two Idaho auctions in this case.
However, it is important to remember that many statutes have their critics.
The Workers Compensation system (Idaho Code Title 72) has been criticized for years
by some employers as a way for malingerers to get free benefits. The agricultural community
resisted inclusion in the system until the mid 1990's. On the other hand some workers have
criticized the system for denying full damages in injury cases. Some have called it a shield for
unscrupulous employers who have unsafe workplaces.
The Idaho Tort Claims Act gives government officials a shield that ordinary citizens do
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not enjoy. The Idaho Wage Claim Act has a very short 6 month statute of limitation for
additional wages (but two years if no wages have been paid).
Some believe mediation is a waste of time. Yet it is often ordered and often successful
in resolving disputes. Many believe in it.
Recently the Legislature enacted the "Notice and Opportunity to Repair Act", which
requires preconditions to a homeowners litigation against a contractors failures. This Act,
found at Idaho Code 6-2501 et seq, requires written notice to the contractor, and a written
action response from the contractor to the homeowner. An Appeal to the Idaho Supreme
Court reported in Mendenhall v Aldous 146 Idaho 434 (2008) was required to consider the
adequacy of the notice and response. At that point the dispute hadn't even been adjudicated.
One might opine that this Act promotes delay, not justice, but regardless of anyone's view, it
is the law.
1.

IDAHO CODE 49-1610 DOES HAVE A PURPOSE
First, LC. 49-1610 is not ambiguous. Its title is "Process". Subdivision 4 seems
straightforward. Subdivision (4) (a) mandates that the claim "shall be filed no sooner than
thirty (30) days and no later than one (1) year after the judgment has become final". Our Idaho
Supreme Court has held that "shall" when used in a statute imposes a mandatory obligation.
(Mendenhall v Aldous 146 Idaho 434 at 438 footnote 4 (2008).
Thus, Plaintiffs do not understand how Defendant CNA Surety can say that a claim can
be filed anytime, and paid any time when subsection (4) (a) states it can't be.
Why require a Judgment? Certainly one very good reason is that a Judgment provides
REPLY MEMORANDUM TO DEFENDANTS MEMORANDUM Page - 2
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certainty that the claim is a valid one. There can be little argument. This serves the Creditor,
Dealer and the Bond Company. The Bond Company can pursue its claim for indemnification
and the Dealer cannot claim the bond company improperly paid the claim. (See Snyder
Affidavit Exhibit P in which Defendant pursues its Auto Auction payments from the guarantor
of the Principal on the bond)

The Bond Company is exonerated from any bad faith or other

claim by its principal or guarantor or creditor. The Dealer is secure knowing the bond
company won't pay a claim with which the dealer disagrees. Yet, the creditor knows the
claim will still be paid if the Creditor prevails.
And a Judgment is a public record, giving notice to others of the bond claim.
In addition, a dealer who defends a claim in Court incurs attorneys fees and expense
and knows the bond is in the wings all of which should promote settlement in the smaller cases
that are typical of vehicle disputes.
A ..

INTERPLEADER AND STATUTE OF LIMITATIONS
Defendant argues strenuously in its brief, particularly on Page 19, that there would
be a long wait to resolve bond disputes if judgments are required. Defendant Western
Surety forgets the remedy of interpleader which it has used in Canyon County in the Auto
Bargain case. (See attachments to Second Affidavit of John Gannon). Interpleader is
admittedly more burdensome for the Defendant because everyone with a claim becomes
involved, but it promotes the "fairness" that Affiant Snyder discusses.

In any event it is a

recognized remedy that avoids the need for a Judgment and relieves the surety of liability.
Interestingly ITD Dealer Licensing Supervisor Daryl Marler testified that he could

REPLY MEMORANDUM TO DEFENDANTS MEMORANDUM Page - 3

000227

·,

(__,/

0

easily get on the computer and pull up every complaint on a dealer that has been entered.
(Marler Dep P 30 L 4-8). This ability makes an interpleader easier than it used to be.
Defendant also argues on Page 19, that requiring Judgments will result in intolerable
delays. First, Idaho Code 49-1610 mandates that the Judgment can't be submitted more than
one year after it is issued.

Second, the Legislature has decided the Statute of Limitations for

claims in Chapter 49-1601 is 4 years. (Idaho Code 49-1624) So actually, the Judgment
method might shorten the statute of limitations. But in addition, Defendant has failed to
recognize the availability of alternative dispute procedures, including Small Claims Court,
which provide speedy resolution of disputes. It appears that every one of the Dealers Auto
Auction claims is for less than $5000, and that it took Defendant from the early Fall of 2008
to mid summer of 2009 to agree to a payout of around $9000 to the Auction.
Additionally, some dealers include arbitration in their vehicle sale agreements.
Again, it is important to note that these arguments and reasoning are more for the
Legislature to consider than the judicial system. There is a balancing, and while the parties
may or may not think there is a better way, the way has been enacted.

2.
IDAHO CODE 41-1839 DOES NOT APPLY.
Plaintiff's Judgment against Best of the Best Auto Sales Inc was filed in Canyon
County District Court on May 6, 2010. (Affidavit of John Gannon) A thirty day demand was
made upon Ron Zechman, registered agent and owner of Best of the Best Auto Sales Inc on
May 7, 2010. (Admitted in Answer and see Snyder Affidavit Exhibit X). Plaintiff submitted
the Best of the Best Auto Sales Inc certified Judgment and letter to Defendant CNA on June
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10, 2010, which was received on June 14, 2010. (Snyder Affidavit Exhibit X). It was denied
on June 14, 2010. (Snyder Affidavit Exhibit Y) The lawsuit was filed on June 21, 2010.
Therefore, upon a closer reading of Idaho Code 41-1839, it appears that there has not
been compliance with section 3 because the lawsuit against Best of the Best Inc was filed
before 60 days had run for the surety to consider the claim. Best of the Best Inc, is a different
legal entity from Ron Zechman dba Best of the Best and the amount of the judgment is
different..
Again our Idaho Supreme Court has held that "shall" when used in a statute imposes a
mandatory obligation and subsection (3) of Idaho Code 41-1839 states the section "shall not
apply" unless claimants "shall" have submitted the claim in writing 60 days prior to filing an
action.

3.
EVEN IF IDAHO CODE 41-1839 DOES APPLY
IT DOES NOT STAND FOR THE PROPOSITIONS DEFENDANT CLAIMS

A.
SINCE DEFENDANT WESTERN CANNOT BE SUED
UNTIL THERE IS A JUDGMENT, IT IS LOGICAL THAT
A CLAIM CANNOT BE MADE UNTIL THERE IS A JUDGMENT
Idaho Code 41-1839 is clearly an "Attorneys Fee" statute. That is what the title says.
But it is an attorneys fee statute written for all bonds. It is important to remember that some
bonds are statutory. Probably most are not. Idaho Code 49-1610 is statutory. Mortgage
Brokers used to have a statutory bond (Idaho Code 26-3110). But as reported Supreme Court
decisions indicate, many are construction bonds, employee dishonesty bonds, public official
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bonds and bonds for other purposes. They do not have the statutory controls that Idaho Code
49-1610 has.
So the first thing that must be determined is what is a "claim". Since the Auto Dealers
bond is a statutory bond, it must, at best, be read as an addition to Idaho Code 49-1610, after
a Judgment has been entered against the principal on the bond. Why?
Because, Defendant does not argue, and actually no where in the 100 plus page
submittal do they claim, that Plaintiff or any other creditor or claimant of Best of the Best can
sue the Defendant Western Surety without first having a Judgment. Idaho Code 49-1610 is
crystal clear that Defendant Western cannot be directly sued without a judgment. Defendant
Western Surety is a backstop. It is a payor of last resort, rightly or wrongly, under this
statute .. So, if Western Surety cannot be sued without a Judgment, what relevance does the
attorney fee statute even have until a Judgment "Claim" is submitted to Western Surety for
payment? At that point, Defendant Western Surety can be sued after the 60 days has run.
B. ..
I.C.41-1839 RECOGNIZES REIMBURSEMENT FROM PRINCIPAL
Once a claim is ripe and properly filed, some of the language in subsection 3 of Idaho
Code 41-1839 comes into play.
All bonds have a principal or a guarantor, who is liable for money paid by the bonding
company to claimants.

The Defendant bonding company has a principal - Best of the Best

Auto Sales Inc. Upon making a payment, the company can demand reimbursement from the
guarantor. This is exactly what the Defendant has done in this case. (See Snyder Affidavit
Exhibit Exhibit P)

Idaho Code 41-1839 contains language, quoted by Defendant's in their
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brief, as follows:
" The surety shall be authorized to determine what portion or amount of such
claim is justly due the creditor or claimant and payment or tender of the amount
so determined by the surety shall not be deemed a voluntary payment and shall
not prejudice any right of the surety to indemnification and/or subrogation so
long as such determination and payment by the surety be made in good faith."
(1)

This section only applies to payments made to the creditor or claimant - Nick Hestead.
Defendant Western Surety has made none.

(2)
This language preserves the right of the surety, such as Defendant, to pursue
reimbursement on an indemnification or subrogation basis from Best of the Best Auto Sales
Inc. This language does not discuss other "claims" or payments that have been made to
another " creditor or claimant". It only discusses the instant claim. So for example, if the
Defendant paid Nick Hestead $5000, the Defendant's good faith payment would be considered
voluntary for the purposes of pursuing Best of the Best Auto Sales Inc for indemnification or
subrogation.
That is indeed why the surety contacts its guarantors It wants to recover its money
and if the principal doesn't object, there is less difficulty in recovering their payment. (See
demand letter for reimbursement Snyder Affidavit Exhibit P).

3.
IDAHO TRANSPORTATION DEPARTMENT
TAKES NO POSITION REGARDING INTERPRETING
THE ISSUES IN THIS CASE
Dealer Licensing Program Supervisor Daryl Marler makes it very clear that ITD has not
REPLY MEMORANDUM TO DEFENDANTS MEMORANDUM Page - 7
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taken a position regarding whether Judgements are required for bond payments. He testified:
Q. And does your department have a position on whether or not sureties can pay
claims made by consumers in Idaho on the motor vehicle dealer bonds without
having a judgment?
A. To my knowledge we don't make any - any- -any statements in regard to the
validity of the claim or anything else. Its just we send it in, and then its up
to the surety company and then the complaintant.
Dep Marler P 30 L 15-22
Q Now does your department ever, in its interactions with sureties take
a position with the surety as to whether or not a particular claim ought
to be paid?
A. No

Dep Marler P 38 L 24-25; P 39 L 1-3
Q. Does your department have a manual, other than an employment manual?
A. We do have a dealer operations procedure manual.
Q. How many pages long is that?
A. It includes the manual for investigations and for dealer licensing and I'm
guessing it probably somewhere around - single sided sheets. I don't remember
how many pages it has, but its - covers a lot of issues.
Q. Do you know, does it cover surety issues at all?
A. No

Q.Does it cover bond issues at all?
A. I don't think there's anything mentioned - under the dealer licensing part
there is about the requirement for the dealer bond and stuff like that, but
as far as handling bond claims and things like that, theres nothing I am
aware of.
Marler Dep P45-46
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CORRESPONDENCE IN THE RECORD
The letter from Assistant Vice President Dow in the record is only placed there to show
knowledge of the judgment provisions and their import. (See letter attached to Affidavit of
John Gannon and certified for use in court)
The Western Surety case in Missouri is provided to show that this Judgment
requirement is not unique to dealer licensing statutes and that Western Surety is aware that in
some states a Judgment can be required.
Plaintiff did make a claim for the attorneys fees awarded in an Order by Judge Ford.
(See Snyder Affidavit Exhibit T) This letter expressly acknowledged that judgments were
required. There is no claim in any letter prior to April, 2010 for Nick Hestead's damages.
That claim was never made until after judgment and the 30 day demand period had elapsed.
Plaintiffs claim for attorneys fees was made pursuant to an Order and upon the contention that
the Order is a Judgment. Defendants have cited a 2010 Idaho Supreme Court case in their
brief which makes that contention less viable. In any event, Plaintiffs at all times
acknowledged and contended that Judgments were required, and Defendant denied the claim.
OTHER ISSUES
Plaintiff has not completely responded herein to Defendants Motion and documents
because they are not really relevant to the basis of Plaintiffs Motion for Summary Judgment.
In any event, Plaintiffs may have additional filings depending upon the position the
Court takes in connection with Plaintiffs motion.
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be served a true and correct copy of the foregoing
pleading on December 3, 2010, upon Josh Evett, Elam &
Idaho 83702.

"-\

E Front Street Boise,
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Joshua S. Evett
Kristina J. Wilson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j se@elamburke.com
kjw@elamburke.com
Evett - ISB #5587
Wilson - ISB #7962

DEC O8 2010

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,

l~_S\

Case No. CV 10-6788
MOTION TO STRIKE THE
SECOND AFFIDAVIT OF
JOHN GANNON

Defendant.

CNA Surety, d/b/a Western Surety Company ("Western Surety"), by and through its
attorneys ofrecord, Elam & Burke, P.A., respectfully moves this Court for an order striking the
Second Affidavit of John Gannon because it is untimely under I.R.C.P. 56(c) and the attached
exhibit is inadmissible evidence under I.R.C.P. 56(e), and I.R.E. 401 and 402.
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This Motion is based upon the records, files, and pleadings in this action, together with
the Memorandum in Support of Defendant's Motion to Strike filed concurrently herewith.
DATED this ~ d a y ofDecember, 2010.
ELAM & BURKE, P.A.

By~/}yksuas;tt, ~ r m
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the~ay of December, 2010, I caused a true and
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
Hand Delivery
_ _ Federal Express
Facsimile - 343-5807
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Joshua S. Evett
Kristina J. Wilson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
kjw@elamburke.com
Evett - ISB #5587
Wilson - ISB #7962
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,

Case No. CV 10-6788
MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE THE SECOND
AFFIDAVIT OF JOHN GANNON

Defendant.

CNA Surety, d/b/a Western Surety Company ("Western Surety"), by and through its
attorneys of record, Elam & Burke, P.A., submits this brief in support of its Motion to Strike the
Second Affidavit of John Gannon.
First, Idaho Rule of Civil Procedure 12(f) provides in pertinent part:
[U]pon motion made by a party within twenty (20) days
after the service of the pleading upon the party or upon the
MEMORANDUM IN SUPPORT OF MOTION TO
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court's own initiative at any time, the court may order
stricken from any pleading any insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.
Idaho Rule of Civil Procedure 56(e) provides in pertinent part:
Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that
the affiant is competent to testify to the matters stated
therein.
"In considering the evidence presented in support of or opposition to a motion for
summary judgment 'a court will consider only that material contained in affidavits or depositions
which is based upon personal knowledge and which would be admissible at trial."' Ryan v.

Beisner, 123 Idaho 42, 45,844 P.2d 24, 27 (Ct. App. 1992) (emphasis added) (quoting
Petricevich v. Salmon River Canal Co., 92 Idaho 865,869,452 P.2d 362,366 (1969)). As a
general rule, to be admissible at trial, the evidence presented must be relevant. I.R.E. 402.
Relevant evidence is defined as "evidence having any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less probable than it
would be without the evidence." I.RE. 401.
The Gannon Affidavit attaches as Exhibit 1 a copy of a complaint filed in a 2001,
Western Surety case. This exhibit, which compromises the entirety of the Gannon Affidavit,
should be stricken because it is irrelevant and thus inadmissible in evidence pursuant to I.R.E.
402. In addition, a pleading is not evidence and thus is inadmissible at trial or in summary
judgment proceedings.
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Plaintiffs only reference to the exhibit in his reply memorandum is that "Defendant
Western Surety forgets the remedy of interpleader which it has used in Canyon County in the
Auto Bargain case." Reply Memo., p. 3. It is unclear whether Plaintiff is relying on the exhibit
to show Western Surety's state of mind or as an attempt to establish some form of collateral
estoppel. Regardless, Plaintiff has failed to offer any foundation for this evidence to show how it
may make the existence of any fact that is of consequence to the action more or less probable.
Second, I.R.C.P. 56(c) provides that the "motion, affidavits and supporting brief shall be
served at least twenty eight (28) days before the time fixed for the hearing." I.R.C.P. 56(c). The
rule also allows the adverse party "to serve opposing affidavits ... at least 14 days prior to the
date of the hearing." Id. The rule then states that the moving party may "serve a reply brief not
less than 7 days before the date of the hearing." Id. Idaho Rule of Civil Procedure 56(c) does not
provide that affidavits may be served with the reply brief.
The Gannon Affidavit was not a supplement to the earlier factual showing made in
support of Plaintiffs Motion for Summary Judgment. See Sun Valley Potatoes, Inc. v. Rosholt,
Robertson & Tucker, 133 Idaho 1,981 P.2d 236 (1999). Instead, the affidavit presents new and
different factual information, which is inappropriate in a reply brief. The information contained
in the affidavit could also have been known and avai1able to Plaintiff at the time he filed his
motion and the record reflects no reason why the affidavit could not have been timely filed with
Plaintiffs Motion for Summary Judgment.
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Western Surety submits that the Gannon Affidavit is prejudicial to Western Surety
because it purports to draw a legal conclusion from an unrelated 2001 complaint, without
offering any foundation as to relevance and without submitting it in a timely manner.
Western Surety respectfully requests that this Court enter an Order striking the Gannon
Affidavit.
DATED this

8/-A,, day of December, 2010.
ELAM & BURKE, P.A.

By:

~hr:
~
JosuaS.vett,~fthe firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _i.!!!day of December, 2010, I caused a true and
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

U.S. Mail
Hand Delivery
_ _ Federal Express
Facsimile - 343-5807
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Facsimile: (208) 384-5844
j se@elamburke.com
kjw@elamburke.com
Evett - ISB #5587
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.

Case No. CV 10-6788
MOTION TO STRIKE THE
AFFIDAVIT OF NICK HESTEAD

CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

CNA Surety, d/b/a Western Surety Company ("Western Surety"), by and through its
attorneys ofrecord, Elam & Burke, P.A., respectfully moves this Court for an order striking the
Affidavit of Nick Hestead because it is untimely under I.R.C.P. 56(c).
This Motion is based upon the records, files, and pleadings in this action, together with
the Memorandum in Support of Defendant's Motion to Strike filed concurrently herewith.
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DATED t h i s ~ day of December, 2010.
ELAM & BURKE, P.A.

By:~k:

Jhu.Evett,ofthe firm

Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the..8!::._ day of December, 2010, I caused a true and
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
Hand Delivery
_ _ Federal Express
Facsimile - 343-5807
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AFFIDAVIT OF NICK HESTEAD - 2
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F
Joshua S. Evett
Kristina J. Wilson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j se@elamburke.com
kjw@elamburke.com
Evett - ISB #5587
Wilson - ISB #7962
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Case No. CV 10-6788

Plaintiff,
vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,

MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE THE AFFIDAVIT OF
NICK HESTEAD

Defendant.

CNA Surety, d/b/a Western Surety Company ("Western Surety"), by and through its
attorneys ofrecord, Elam & Burke, P.A., submits this brief in support of its Motion to Strike the
Affidavit of Nick Hestead.
Idaho Rule of Civil Procedure 56(c) provides that the "motion, affidavits and supporting
brief shall be served at least twenty eight (28) days before the time fixed for the hearing."

MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE THE AFFIDAVIT OF NICK HESTEAD - 1

000243

I.R.C.P. 56(c). The rule also allows the adverse party "to serve opposing affidavits ... at least 14
days prior to the date of the hearing." Id. The rule then states that the moving party may "serve a
reply brief not less than 7 days before the date of the hearing." Id. Idaho Rule of Civil Procedure
56( c) does not provide that affidavits may be served with the reply brief.
The Hestead Affidavit was not a supplement to the earlier factual showing made in
support of Plaintiffs Motion for Summary Judgment. See Sun Valley Potatoes, Inc. v. Rosholt,

Robertson & Tucker, 133 Idaho 1,981 P.2d 236 (1999). Instead, the affidavit presents new and
different factual information, which is inappropriate in a reply brief. The information contained
in the affidavit was also known and available to Plaintiff at the time he filed his motion and the
record reflects no reason why the affidavit could not have been timely filed with Plaintiffs
Motion for Summary Judgment.
Western Surety submits that the Hestead Affidavit is prejudicial to Western Surety
because it introduces a new factual argument only seven days prior to the hearing. Western
Surety respectfully requests that this Court enter an Order striking the Hestead Affidavit.
DA TED this/!!!::_ day of December, 2010.
ELAM & BURKE, P.A.

B~ett,ofthefirm
y~&:
Attorneys for Defendant

MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE THE AFFIDAVIT OF NICK HESTEAD - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~day of December, 2010, I caused a true and
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail

_£ Hand Delivery
_ _ Federal Express
Facsimile - 343-5807
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JOHN GANNON No.1975

Auomeys at Law
216 West Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff
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DEC O9 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NICK HESTEAD
Case No. CV 10~6788

Plaintiff.
RESPONSE TO MOTION TO
MOTION TO STRIKE

V!i.

CNA SURETY dba WESTERN SURETY
COMPANY

Defendant.
First, Plaintiff has no objection to hearing the Motion lo Strike on December
JO.

Second, if Defendant wishes to exclude the two Affidavits from consideration in regard
to Plaintiffs Motion for Summary Judgment, Plaintiff notes Lhey were submitted with regard to
both Motions for Summary Judgment, and Plaintiff consents that Lhey may be excluded from

Plaintiffs Motion only.
However. with regard to their entire exclusion, Plaintiff notes several things.
J. Plaintiff notes that Mr.Evett's Affidavit includes public documents such as Secretary

of State records, but Plaintiffs do not object lo the failure to certify them by the Secretary of
State as Plaintiff knows they are accu.rate copies and there is no reason to increase that burden

upon Defendant. Even if Defendant now wants Plaintiff do go downstairs and have the
Complaint certified, Plaintiff does not object to Mr.Evetts various attachments., and Plaintiff

will get the Complaint certified.

RESPONSE TO MOTION TO STRIKE Page ~ 1
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2.. The Auto Bargains ComplainL is being offered to show Lhal Western Surety knows
about interplcader and in fact has used that remedy. but as the Complaint shows, it can be

more Lime consuming and expensive for Defendant.
3. Collateral Estoppel is not even remotely pertinent, because it applies when the same
parties or privitie..s are involved in lawsuits. That hasn't happened here.

4. Plaintiff not.es that lnterpleader is being discussed beca115e Defendant on page 19 of
its brief seems LO indicate thal if the judgment procedure isn't used, there just aren't any

allematives.

4. Nick Hesteads Affidavit is basically in opposition to Mr.Snyders Affidavit and some
of the statemenL, therein regarding how important titles are.

correct copy of I.be
B ke, via Facsimile at

RESPONSE TO MOTION TO STRIKE Page - 1
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Elam and Burke

'2-15-2010

ELAM AND BURKE

Joshua S. Evett
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box I539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587

F
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DEC , 5 2010

/

{.;I\NYON COUNTY Gl..l=nl<.'.

D.BUTLEA,DEPUTY

Attomeys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, JN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,

Case No. CV l 0-6788
NOTICE VACATING HEARING AND
WJTHDRAWJNG DEFENDANT'S CROSSMOTION FOR SUMMARY JUDGMENT

Defendant.

Defendant, by and through its attorneys of record, Elam & Burke, P.A., hereby gives
notice that the hearing on Defendant's Cross-Motion for Summary Judgment scheduled for
December 30, 2010 at 2:30 p.m. is hereby vacated. Defendant further withdraws Defendant's
Cross-Motion for Summary Judgment.

NOTICE VACATING HEARING AND WITHDRAWING
DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT - 1
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DATED this

12-15-2010

ELAM AND BURKE

Elam and Burke

~day of December, 2010.
ELAM & BURKE, P.A.

~_v
____

By:.__,,,,..?)_·-'
Joshua S. Evett, of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the f~ a y of December, 2010, I caused a true and
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
_ _ Hand Delivery
_ _ FederaJ Express
.,/ Facsimile - 343-5807

Joshua S. Evett
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JOHN GANNON No.1975
Attorneys at Law
216 West Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff

E 0

-~-PM

DEC 16 2010

'/

OANYON COUNTY CLERK

D.SUTLER,DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Plaintiff.

Case No. CV 10-6788

vs.
JUDGMENT
CNA SURETY dba WESTERN SURETY,
COMPANY
Defendant.
Plaintiffs Motion for Summary Judgment having come before this Court for hearing on
December 10, 2010 at the hour of 9:30 AM and the Court having reviewed the entire record,
file, and pleadings in this case, and further having heard the arguments of counsel and
having orally stated its findings of fact and conclusions of law;
IT IS HEREBY ORDERED that the Plaintiffs Motion for Summary Judgment is
granted and the Defendants Motion for Summary Judgment is rendered moot and withdrawn
AND IT IS ORDERED ADJUDGED AND DECREED that the Plaintiff Nick
Hestead has JUDGMENT against the Defendant CNA SURETY dba WESTERN SURETY

COMPANY in the amount of $12,500.00
This Judgment is a final Judgment from which an appeal may be taken and execution
may be issued and shall earn interest henceforth as provided by law, except that it may be
amended.after post judgment costs and attorneys fee requests have been considered.
-1(""

Dated this

_ii day of December, 2010

By~~~~
HONORABLE SUSAN WIEBE
Canyon County District Court Judge
JUDGMENT Page - 1

000250

11/23/2010

15:50

Jo+,

2083435807

.,,

GANNON LAW OFF!

PAGE

V

JOHN L. GANNON #1975
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

CANYON COUNTY CLERK
D. BUTLER, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, JN AND FOR THE COUNTY OF CANYON

NICK HESTEAD
Plaintiff,

CASE NO. CV 10-6788

V(II.

MEMORANDUM OF COSTS AND
ATTORNEYS FEES

CNA SURETY dba WESTERN SURETY
COMPANY
Defendant

STATE OF IDAHO
ss

County of Ada

)

JOHN GANNON being firsl duly swom depose~ and says:

1. I am attomey of record for lhe Plaintiff and I have perronal knowledge of the
infonnation contained herein and state as follows:

2. Cost., are claimed pursuanl lo IRCP 54, as Plaintiff is the prevailing party.

3. Attomeys Fees are claimed pursuant to 3 altt'111ative statutory basis:
A. Attorneys Fees are claimed pursuant to Idaho Code 12-120(3) specifically because

lhis case is ba'ied upon a "guaranty" contract. (See

Hudson v Combs t 15 Jdaho 1128, 1131 &.

Plaintiffs Memorandum in Suppon of this position filed with contemporaneously herein).
B. Attomcy:s Fcc.s arc claimed pursuant to Idaho Code 12-l20(3) because lhe claim is

based upon a "commercial transaction'' .

MEMORANDUM OF COSTS AND AITORNEY FEES - Page I
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C. Auorncys Fees arc claimed pursuant to Idaho Code 12-120(1). (See Plaimiff!i

Memorandum In Support).
J. PlainLiff ha~ incurred the following costs which arc claimed pursuant to Ruic 54(d)
(I):

Filing Ft>c for Complaint 6/21/10

$88.00

Department of Insurance F1.,-c 6/25/J 0

$30.00

Ccnificd Mail Charge for Depl Insurance ComplainL mailing

5.71

4. Plaintiff has incurred discretionary cosL"i:
l l / 29/ l O Law Library Photocopies

2.25

12/2/10 Get Copy of WesLcm Surety Complaint in Bonneville Ct)

10.00

12/10/ IO atl 40 cenls per mile to lravcl to the Canyon Counly
Courthouse for the Summary Judgment Hearing

24.00

TOTAL COSTS:
ATTORNEYS FEES
A. TIME AND LABOR:
6/7/10

Letter Lo Surety regarding Besl or lhc Best
Inc (Esl) (.5)

6/ 16/l 0

Rev file: cases; draft and prctly well rinali1,e
complaint; Rev NO case: Read !lnd 1iludy JC 49-1610
and related stalulcs (1 4:.30) (2.5 charged)
A

6/16/lO

Try to locale and Interview Zechman on phone
(.2)

docs from Zechman file and consider (.5)

6/16/10

Rev

6/17/10

Interview Ron Zechman on phone (.2)

6/25/J0

Rev Idaho Code for service on surety .lllalulc:
Amingt! service on Dept of lnsurancc (.3)

MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 2
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JOHN GANNON LAW OFF!

Rev Secretary of State infonnation (.2)

8/2/10

Review Tytan Motors Bk case & Boise Auto Brokers case (.6)

8/3/10

Order State Court Tytan Motors case (.1)

8/3/10

Locate Missouri Western Surety case and Colo
case; review answer, bond, and status (1.0)

8/27/10

Letter to Evett requesting documents (. ,2)

9/22/10

Review each document produced; copy pertinent
ones (12-1) (1 :25-1 :40) (1.25)

10/4/10

Organize thought., and outline brief /motion (7-8) (1.0)

10/5/10

Write brief and work on it (9:15-12:00) (2. 75)
Consider documents

10/6/10

Rev docs (.5) TIC Judge clerk (.1)

10/7/10

Rev Complaint, Answer and determine
uncontested facts (2:30-4) (1.5)

10/8/10

TIC Daryl Marler re authentication of evidence
(.1) TIC Gina (. 1) l.etter request to Gina (.2)

10/9/10

Work on brief and add statutory interpretation
discussion (. 5)

10/10/10

Finalize brief and consider adding interpleader
argument: Finali1.e Statement of Uncontested Facts
and AffidaviL, (11-1:15) (2.25)

10/14/10

Work on Interrogatories (9-10:30) (1.5 Locate
documents and work on Production (2-3:30) (1.5)
Work on documents and particularly those for
Request No.5 and figure: out the dealer file docs; TIC
Bill Little (4:30-6:30) (2.0)

10/ 15/10

Work on Request to Produce especially #2; and the
Exhibits used in Court to extent the file has copie3; Client works
on Interrogs and finaliie and finish (11-2) (3.0)

10/25/10

TIC Evett (.1) TIC Judge Office (.1) R/R Letter (.2)

MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 3
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Review Repository for West Sure cases
(.5)

10/26/10

Fax to Evett confirming vacating (.25)

10/28/10

R/R letter and 34 pages of Motion to Extend
(. 75) Write Response (1. 75)

10/29/10

TIC Court (.I) TIC Court (.1)

11/15/10

Go to depo of Daryl Marler (.5) Depo at ITO
(10:30 -12) (1.5)

11/19/10

Work and prep discovery responses; locate credit
union docs in files and determine which ones used
in Court if possible, TIC Elam Burke re Zechman
depo, rev and evaluate subpoena of credit union
docs. (11-1) (2.0)

1129/10

Review surety law issues raised by D's Brief
at Idaho State Law Library (2-3:45) (1. 75)

12/2/10

Review and research more surety issues; consider
Defendants brief arguments; statutory interpretation
Order complaint from BonneviUe (2.0)

12/2/10

Thoroughly read and review and consider D's brief
Again and both affidavits; Make notes, outline and
Consider all issues; (12:30 • 5) (4.5) (6 - 10) (4.0)

12/3/10

Work on brief and consider evidence; Draft
affidavits; meet with client and mom to review
and discuss status Put together finalize (9:3012: 15) (2. 75) 12:45 • 3:30 (2. 75)

12/10/10

Travel, prep and participate in Motion for Summary
Judgment argument and decision (8:45-11) (2.25)

12/10/10

Prep Judgment and send to Court (.5)

12/10/10

Meet with client and discuss resolution (.5)

12/13/10

Settlement offer letter to Defendant (.2)

12/23/10

Rev and consider 12-120(3). (1) briefly review ca.,e
interpretations (1. 5)

MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 4
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12/28/10

Research Guaranty and begin Memo of Costs:
Consider Findings and Conclusions ( 4:30 6:30 (2.0)

12/29/10

Finish Memo of Costs and begin Findings

(9:45 - 10:45) (12:30 -2) (2.5)
TOTAL HOURS: 58.6 hours
B. NOVEL TY AND DIFFICULTY

This case presents a question of law not previously decided. WhiJe the issue appeared
to be fairly clear and direct, Defendant did file an enormous amount of material, most
of which has not related to the central issue in the case. but which had to be reviewed in
detail and addressed. Plaintiff notes that counsel spent more time analyzing and replying to
Defendant, materiaJ than was spent on the original motion materials.
C. SKILL AND EXPERIENCE OF COUNSEL
Plainliffs counsel been involved in auto bond cases before, including the Boise Auto
Brokers bankruptcy case which wa5 interpleadcd in Bankmptcy Court. Plaintiff won a judgment
against a motorcycle dealer (Gonzales v TaTu Motorcycles in around 2003) before Judge Kerrick

and collected the judgment award of around $5000 from the dealer bond held by Hartford.
Therefore. I have e"perience in this area of the law.
Counsel has handled 5 Appellate cases (four of which resulled in favorable decisions);
tried around 25 Jury Trials; perhaps 100 Court Trials concerning various i5sues. Maybe 25 dealt

with car/truck/fann equipment sales i5sues.
Counsels last jury trial was in front of Judge Neville December 8-12, 2008, which

resulted in a jury verdict against a mortgage broker for $30,000 (breach of fiduciary duty) and
$8000. (consumer protection act) as welJ as significant equitable relief. Because of a bankruptcy,
and adversary proceeding, the amount of Plaintiffs claim for attorneys fees will not be decided
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until January 7. 2011.
D & E. FEE ARRANGEMENT AND REASONABLE CHARGES:
Counsel's usual charge is $150 an hour and that is a reasonable charge in this area. Judge
Morfitt's attorney fee awanl in the underlying case was ba.sed. UJX)n $150 per hour.
Counsel's actual fee agreement with Nick Hestead is for 50% of the total recovery, this
agreement having been made in view of the one trial that has already occurred, and the necessity
of a second lawsuit in order lo be paid.

Nick Hestead is 20 years old, and his principal skills are in the constntction area and
employment has been difficult since 2008. Therefore, he has been unable to pay attorneys fees
and a contingent fee arrangement was the only way this case could be pursued.
F. TIME LIMJTATIONS: The client is anxiou., to get the matter resolved and moved
ahead since it has been pendins for 3 years.

O. AMOUNT AND RESULT: Plaintiff demanded the $20,000 bond, but conceded in
our brief that the attorneys fee part is grey. In any event, Defendant never offered anything
until after the Summary Judgment hearing. The Affidavit of Tom Snyder reviews a series of
denial letters.
H. DESIRABILITY OF THE CASE: Auto case.s such as this aren't particularly
desirable especially for contingent fees since the law can be a bit complicated and colJection
a challenge.
THEREFORE Counsel believes that a reasonable attorney fee award in this case should
be based upon the number of hours spent because of the amount of material, two depositions,

and discovery propounded and that (58.6 hours x $150) $8790 plu.s cost.s of $159 is fair and
reasonable •.
MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 6
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I hereby certify to the best of my knowledge and belief that all the items claim herein
arc true and correct and the costs claimed are in compliance with Rule 54 and were reasonably
and necessarily incurred in the defense of this case.

.........
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YNOTARYl.JBLJC FOR IDAHO
Residing at Boise. Idaho

My Comm Exp:

Ii /01l?tJ 2.

CERTIFICATE OF SERVICE
I hereby certify that on the 29 day of December, 2010
of the foregoing pleading to be personally ~upon J,.,....--,.-,.
Street Third Floor. Boise
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JOHN L. GANNON #1975
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff
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CANYON COUNTY CLERK
D.BUTLEA,DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Plaintiff,

CASE NO. CV 10-6788

vs.

MEMORANDUM IN SUPPORT OF
CNA SURETY dba WESTERN SURETY
COMPANY

COSTS AND A'ITORNEYS FEES

Defendant

I
ATTORNEYS FEES ARE RECOVERABLE UNDER 12-120(3)
"GUARANTY"

Idaho Code 12-120(3 provides that attorneys fees may be awarded to the prevailing party

'Jn any civil action to recover on ...... guaranty, ........ " Our Idaho Supreme Court has
extensively discussed the definition of "guaranty" in Hudson.., Combs 115 Idaho 1128, 1131
(1989). Beca'* the discussion is precise, arul extensive, Plaintiff has attached Pages 1131-1132
to

this brief.
Plaintiffs note thal severaJ lines in the 38 Am Jur 2d quote address the surety situation.

Neare the bottom of the second column, the quote states, " The obligor may be bound as a .surety
or his undertaking may be original and independent." Thus, our Supreme Court has recognized

that the term "guaranty'' incJudes a surety.
MEMORANDUM IN SUPPORT OF COSTS AND AITORNEY FEES - Page 1
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II
THIS JS A COMMERCIAL TRANSACTION
Idaho Code 12-120(3) also recognizes that attorneys fees should be awarded in a
commercial transaction. Certainly the transaction between Western Surety and Best of the Best

is a commercial transaction. While Plaintiffs concede the purchase from Best of the Best is a
consumer transaction, the status is not the same when pursing the guarantor that made the

guaranty in a commercial context.

m
IDAHO CODE 12-120(1)APPLIES
Plaintiffs did make demand for payment more than l 0 days before filing suit. (See

Affidavit of Thomas Snyder Exhibit X and Y). As stated in Exhibit Y, Defendant tendered
nothing.

Therefore, Plaintiffs contend they are entitled to attorneys fees pursuant to this statute too.

1

CERTIFICATE 0F

VICE

I hereby certify that on the 29 day of December1 2010 I caused a trued and correct copy
of the foregoing pleading to be personally served upo
sh Eve E,-~u...--, 251 West Front
Street Third Floor, Boise
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CANYON COUNTY CLERK

0. BUTLER, DEPUTY

Attorneys for Defendant

IN THE DISTRJCT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF JDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Case No. CV 10-6788

Plaintiff,
vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,

DEFENDANT'S OBJECTION TO
PLAINTIFF'S REQUEST FOR COSTS
AND ATTORNEY FEES

Defendant.

Defendant, CNA Surety, d/b/a Western Surety Company, ("Western Surety"), files this
objection to Plaintiffs request for costs and attorney fees.
Plaintiff only prevailed in part in this action as he recovered a $12,500.00 judgment from
a total requested amount of $20,000.00. Any award of costs should be apportioned.
Additionally, with respect to the request for attorney fees, Idaho case law and statutory
law provide that Idaho Code § 41-1839 is the only statutory basis (other than Idaho Code § 12123) providing for an award of attorney fees in disputes between sureties and claimants.
DEFENDANT'S OBJECTION TO PLAINTIFF'S
REQUEST FOR COSTS AND ATTORNEY FEES - I
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Plaintiffs counsel has already admitted that Plaintiff does not have a viable attorney fee claim
under Idaho Code§ 41-1839 because Plaintiff filed suit before allowing sixty (60) days to run
under that statute. See Reply Memorandum to Defendants [sic] Memorandum, p. 5. Neither
Idaho Code§ 12-120(3) nor§ 12-120(1) apply. Accordingly, there is no statutory basis to award
Plaintiff his attorney fees.
I. ARGUMENT

A.

The Court Should Apportion Costs to Plaintiff.
Western Surety agrees that Plaintiff prevailed in part in this action. Any award of costs

should therefore be apportioned.
As a preliminary matter, Western Surety does not object to recovery by Plaintiff of the
following costs (though in an apportioned amount as argued below): Filing fee for Complaint
($88.00) and Department of Insurance Fee ($30.00).
Western Surety objects to the request for the certified mail charge in the amount of $5. 71
as it does not appear to be a cost as a matter of right permitted under I.R.C.P. 54(d)(l )(C).
The court should not award the discretionary costs requested by Plaintiff for Law Library
photocopies ($2.25), a copy of a Western Surety Complaint in Bonneville County ($10.00), and
counsel's travel time ($24.00).
Rule 54(d)( l )(D) provides for the award of discretionary costs. However, the requesting
party must show that said costs were "necessary and exceptional costs reasonably incurred, and
should in the interest of justice be assessed against the adverse party." l.R.C.P. 54(d)(l)(D).
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Counsel has not made any showing that these discretionary costs meet the requirements of the
rule. Accordingly, the trial court cannot award them.
Furthennore, none of these discretionary costs were "exceptional." Making the short trip
from Boise to Canyon County for a hearing is not an exceptionaJ cost. Neither is obtaining
photocopies from a law library or a copy of a Complaint filed by Western Surety in another case.
These costs are unexceptional and usuaJly incurred in a case such as this one. Accordingly, the
court should not award them.
The court should apportion any cost award it makes to Plaintiff. Idaho Rule of Civil
Procedure 54( d)( I)(B) reads:
Prevailing Party. In detennining which party to an action is a
prevailing party and entitled to costs, the trial court shall in its
sound discretion consider the final judgment or result of the action
in relation to the relief sought by the respective parties. The trial
court in its sound discretion may determine that a party to an action
prevailed in part and did not prevail in part, and upon so finding
may apportion the costs between and among the parties in a fair
and equitable manner after considering all of the issues and claims
involved in the action and the resultant judgment or judgments
obtained. (Emphasis added.)
In Walton, Inc. v. Jensen, 132 Idaho 716, 979 P.2d 118 (Ct. App. 1999), the Idaho Court
of Appeals upheld a trial court's decision awarding a partially prevailing party 60% of its
attorney fees. The Walton case started as a lawsuit by a waterline installer against a real estate
developer for breach of contract. 132 Idaho at 718, 979 P.2d at 120. The developer asserted
counterclaims against the waterline installer. Id. The district court awarded damages to each
party, though in amounts less than requested. Id. The counterclaimant, Jensen, recovered
approximately $9,000.00 out of a requested damages award of $20,000.00. Id. al 721, 979 P.2d
at 123. The Court of Appeals agreed that Jensen did not fully prevail but still was a prevailing
DEFENDANT'S OBJECTION TO PLAINTIFF'S
REQUEST FOR COSTS AND ATTORNEY FEES - 3
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party. Id. Accordingly, the Court of Appeals upheld the district court's award to Jensen ofonly
60% of his reasonably incurred attorney fees. Id.
Here, Plaintiff did not fully prevail on his claim against Western Surety. Plaintiff sought
$20,000.00 in damages from Western Surety. The court awarded Plaintiff $12,500.00, and
accepted Western Surety's argwnent that it paid the claimants who were paid before Plaintiff in
good faith. $12,500.00 is approximately 60% of $20,000.00. Accordingly, Western Surety
requests that the court exercise its discretion and only award 60% of costs as a matter of right to
Plaintiff.
8.

There is No Dasi§ to Award Plaintiff Attorney Fees.

Other than Idaho Code§ 12-123 (which is not at issue here), Idaho Code § 41-1839 is the
only basis for an attorney fee award in a case involving a dispute between a surety and a
claimant. "Idaho Code §§ 41-1839 and 12-123 are the exclusive remedies for obtaining attorney
fees in disputes arising out of insurance policies." Mortensen v. Stewart Title Guar. Co., 149
Idaho 437, _ , 235 P.3d 387,397 (2010)(citing Idaho Code§ 4l-1839(4))(emphasis added).
Idaho Code § 41-1839( 4) states that, "this section and section 12-123, Idaho Code, shaJI provide
the exclusive remedy for the award of statutory attorney's fees in all actions ... between insureds
and insurers involving disputes arising under policies of insurance." Idaho Code § 41-1839(4).
A surety is included within the definition of insurer in Idaho. 1 Because Plaintiff does not
seek lees under Idaho Code§ 12-123, Idaho Code§ 41-1839 is the sole statutory basis for an
award of attorney fees in this case.

'Idaho Code § 4 l-l 03 provides that "insurer" includes "every person engaged as
indemnitor, surety, or contractor in the business of entering into contracts of insurance or of
annuity." Idaho Code§ 41-103.
·
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While Plaintiff has taken the unsupportable position in earlier briefing that Idaho Code §
41-1839(3) does not apply to this case, the Idaho Supreme Court held that it, in fact, does. There
are at least two reported cases in Idaho involving fee awards under that statute to claimants in
disputes with sureties. See Smith v. Great Basin Grain Co., 98 Idaho 266, 281-282, 561 P.2d
1299, 1314-15 (1977); Sch. Dil·t. No. 9/, Bonneville County v. Taysom, 94 Idaho 599,605,495
P.2d 5, 11 ( 1972). The Great Basin case is instructive because, in that case, the defendant argued
that Idaho Code§ 41-1839 did not permit an award of attorney fees against the surety company
because the bond in that case was required by the Bonded Warehouse Law and thus ldaho Code§
41-1839 did not apply. 98 Idaho at 281, 561 P.2d at 1314; see, e.g., Idaho Code§ 69-209. The
defendants argued that the omission of a provision for attorney fees in the Bonded Warehouse
Law controlled over the general provision for attorney fees found in Idaho Code§ 41-1839.

Great Basin, 98 Idaho at 281, 561 P.2d at 1314.
The Supreme Court rejected the defendant's argument noting that the language of Idaho
Code § 41-1839 is broad and "by its very terms applies to •Any insurer issuing any policy,
certificate or contract of insurance, surety, guaranty or indemnity of any kind or nature
whatsoever.... "' Id. at 282, 561 P.2d at 1315 (quoting LC. § 41-1839(1)). The Court also noted
that an insurer includes a surety, citing Idaho Code § 41-103, and that Chapter 18 applies to "al]
insurance contracts," which includes surety bonds. Id.
Accordingly, Plaintiff can only seek fees under Idaho Code§ 41-1839(4). Because he
does not seek fees under that statute, the court cannot award fees.
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Plaintiffs Reliance on Idaho Code§§ 12-120(3) and 12-1200) is Misplaced.

Plaintiff argues that he is entitled to a fee award under Idaho Code § 12-120(3) because
his case is based upon a "guaranty." See Memorandum of Costs and Attorney Fees, p. l, citing

Hudson v. Cobbs, 115 Idaho 1128, 1131, 772 P.2d 1222, 1225 (1989). The Hudson case is not
an attorney fee case involving a surety and is therefore of no value in the court's detennination of
whether attorney fees are awardable in this case. To the extent that the discussion of the law of
guaranty in 38 Am.Jur 2d § l (cited in the Hudson case at page 1131) mentions surety
agreements, that language is dicta as it had no bearing on the issue before the court in that case,
which was simply whether or not one of the parties was a guarantor.
Western Surety is not a guarantor in this case; it is a surety company. The bond at issue
in this case is a surety bond; it is not a guaranty contract such as the one at issue in the Hudson
case. Accordingly, the provision in Idaho Code § 12-120(3) permitting awards in cases based
upon a guaranty does not apply.
Furthermore, Idaho Code § 41-1839(3) provides that attorney fees can be sought under
that section with respect to claims on "guaranty contracts'' issued by an insurer as to a principa!.2
Accordingly, Idaho Code § 41-1839 already covers the type of transaction Plaintiff claims
entitles him to an award of attorney fees under Idaho Code§ 12-120(3). Only Idaho Code§ 411839 applies to this case, not Idaho Code § 12-120(3 ).
Similarly, the "commercial transaction" prong of Idaho Code§ 12-120(3) does not apply
to this case. Only Idaho Code § 41-1839 applies to the case. Furthennore, Plaintiff's claim

2

lt appears that Idaho Code§ 12-120(3)'s language regarding guaranty only applies to
private parties who enter into a guaranty contract, as opposed to an insurer or surety that acts as a
guarantor.
DEFENDANT'S OBJECTION TO PLAINTIFF'S
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against Western Surety is not based upon a "commercial transaction." There was no transaction
between Plaintiff and Western Surety. The only transaction was between the Plaintiff and
Western Surety's principal, Best of the Best Auto Sales, Inc. Accordingly, attorney fees are not
appropriate under Idaho Code§ 12-120(3).
Last, the court should reject Plaintiff's request for fees under Idaho Code § 12-120(1 ).
The appropriate procedure for obtaining a fee award in disputes between sureties and claimants is
set forth in Idaho Code § 41-1839(4). That code section is the exclusive means by which a
claimant can recover attorney fees from a surety. See Stewart Title, 149 Idaho at_, 235 P.3d at
397. Accordingly, there is no basis to award Plaintiff fees under Idaho Code § 12-120(1).

D.

Plaintiff ls Not Entitled to an Hourly Fee Award.

Even though counsel's fee agreement with Plaintiff is a 50% contingency agreement
(which would result in a $6,250.00 award were it adhered to), Plaintiff requests an attorney fee
award of $8,790.00, which is based on an hourly rate. The Court should not permit Plaintiff to
have it both ways. It was counsel's decision to enter into a 50% contingency agreement with his
client. Unsatisfied with being held to that agreement, counsel asks the court to refonn the
agreement and apply an hourly fee. As the Idaho Supreme Court has noted, "sometimes under a
contingent fee agreement an attorney will recover more than he or she would under an hourly fee,
and sometimes the attorney will recover less or nothing at all." Parsons v. Mut. ofEnumclaw

Ins. Co., 143 Idaho 743, 748, 152 P.3d 614,619 (2007).
The point of Parsons seems to be that a defendant simply has to live with the fee
agreement between a plaintiff and an attorney. Sometimes a contingent agreement will not seem
fair to a defendant when a plaintiff's lawyer does not do much work on a file and obtains a
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healthy judgment. This logic applies in reverse: sometimes a lawyer will make less under a
contingent fee agreement than an hourly agreement. This Court should adopt the reasoning of

Parsons and find that Plaintiff has to accept the good (and the bad) of a contingent fee
agreement.
Furthermore, the court should exercise its discretion under l.R.C.P. 54(e)(3) and hold
Plaintiff to a reduced contingency fee, as a 50% contingency fee does not appear "reasonable."

See I.R.C.P. 54(e)(l). Plaintiff's 50% contingent fee agreement is expressly based on the risk to
counsel of handling two cases for Plaintiff. See Memorandum of Costs and Attorney Fees, p. 6.
There is no reason that Western Surety should bear the risk of counsel's handling of the
underlying case against Western Surety's principal. Should the court award fees it should do so
at the more standard rate of 33%.
II. CONCLUSION
For the reasons argued above, Western Surety requests that the court enter an award of
costs to Plaintiff with a reduction that takes into account the fact that Plaintiff did not recover
everything he sought in the case. Additionally, the court should not award attorney fees in any
amount as Idaho Code § 41-1839 is the sole statutory bases for Plaintiff to recover fees and he
has admitted that he is not entitled to an award of fees under that statute.
DATED this IO~ day of January, 2011.
ELAM & BURKE, P.A.

By:_CJ_._J_~-~---Joshua S. Even, of the firm
Attorneys for Defendant
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 10-6788
Plaintiff.
MEMORANDUM IN RESPONSE
TO DEFENDANTS OBJECTION
TO COSTS AND ATTORNEYS
FEES

vs.
CNA SURETY dba WESTERN SURETY
COMPANY
Defendant.
I

IDAHO CODE 41-1839(4) DOES NOT PRECLUDE THE APPLICATION OF 12-120
Defendants principal objection to awarding attorneys fees is based upon language in
Section 4 of Idaho Code 41-1839. Specifically, it states that "this section and section 12-123
shall provide the exclusive remedy for the award of attorneys fees in all actions .... between
insureds and insurers involving disputes arising under policies of insurance."
Plaintiff is not an "insured" under the Surety Bond. He is a creditor claimant and his
claim is controlled by Idaho Code 49-1610. He is a third party to the bond.

The definition of

"insurer" in LC. 41-1839 includes "surety" by statute as Defendants brief states. However,
that doesn't make Nick Hestead an "insured."

Best of the Best Auto Sales Inc is the

"Principal" on the bond and it is the equivalent of an "insured." It is the one that is the party
to the insurance policy. The policy is between Western Surety/CNA and Best of the Best Auto

MEMORANDUM IN RESPONSE TO DEFENDANTS OBJECTION TO COSTS AND
ATTORNEYS FEES - Page 1
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Sales Inc.
At the top of Page 7, Defendants Objection to Plaintiff's Request agrees, stating
"There was no transaction between Plaintiff and Western Surety. The only transaction was
between the Plaintiff and Western Surety"s Principal, Best of the Best Auto Sales Inc."
A typical auto accident illustrates that Idaho Code 49-1839 does not apply. The insurer
insures an auto (or driver) who negligently causes injury to an injured person who might be a
pedestrian or the occupant of another vehicle. The injured person sues the owner and driver
who operated the vehicle negligently. It is well settled law that the injured person can only
recover under Idaho Code 12-120(4) or Idaho Code 12-121. Idaho Code 41-1839 has never
been applied, and no one to Plaintiffs knowledge has contended that Subsection 4 bars the
application of 12-120(4) or 12-121.
There can be no dispute that the bond at issue in this case is a statutory bond and this
Court has rightly determined that Idaho Code 49-1610 controls the procedure for pursuing
claims.

Our Supreme Court has held that statutory insurance claims are not controlled by

subsection (4) of Idaho Code 41-1839. (Hayden Lake Fire v Acom 141 Idaho 307, 312,
313 2005) stating at Page 313, " .... the statute was intended to encourage settlements between
insures and their insurer regarding policy based claims. Both Idaho case law and legislative
history suggest subsection four does not apply to statutory based litigation."

2.
THE SUPREME COURT HAS STATED 12-120 IS AN ALTERNATIVE
BASIS FOR AWARD ING ATTORNEYS FEES
Defendant cites Smith v Great Basin Grain 98 Idaho 266, 281-282 (1977) but note that
subsection (4) to Idaho Code 41-1839 was added after this decision by Amendment in 1996
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and specifically addresses this issue. Even prior to the Amendment however, the Supreme
Court in Smith, specifically states on page 282 (last column at the bottom) and 283:
"Upon retrial, should the facts or situation warrant, the court
can also consider I.C.12-120(2):
"In any civil action to recover on an open account
note, bill, negotiable instrument, or contract relating
to the purchase or sale of goods, wares, or
merchandise, unless otherwise provided by law, the
prevailing party shall be allowed a reasonable attorney
fee ...... "
Idaho Code 12-120(2) is now the basis for Idaho Code 12-120(3) and includes the
term "guaranty" which is discussed in Plaintiffs first brief .relating to this Attorneys Fee
claim.
APPLICATION OF IRC 54(e)
IRC 54(e) (3) lists 12 factors to consider in determining a reasonable attorney fee
award and the contingent fee arrangement is just one of them. The various decisions
considering these factors leaves their consideration to the sound discretion of this Court, but
in any event, the Appellate decisions have been clear that all the factors, not just one, should
have a role in this Courts decision.
Plaintiff would suggest that in looking at the entire record and the amount of work
created by a rather voluminous filing by Defendant is something to consider. Defendant wrote
a 31 page Memorandum, filed an Affidavit of Thomas Snyder with at least 25 Exhibits
totaling around 75 pages; took two depositions which really have little bearing on the issue in
this case except to clarify that the Idaho Transportation Department has no position on the
issue before this Court ( a position helpful to Plaintiff), and filed an Affidavit of Joshua Event
with maybe 30 pages of Exhibits attached.

That is the reason Plaintiff had to spend so much
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time on this case.
Certainly, the contingent fee arrangement is a factor. But so is the time and labor
expended, the skill required (CNA is a sophisticated insurance company with an "A" rated
law firm defending its interests), the novelty of the legal issue before the Court, and the
undesirability of the case (it is contingent for a relatively small recovery and it is against a
defendant that can afford to litigate to the Supreme Court) as well as the other factors in Rule
54(e)(3) .

APPORTIONMENT IS NOT APPROPRIATE
The initial question to ask when considering apportionment is this: Is there any work
claimed by Plaintiff which wouldn't have been performed if Plaintiff asked for $12, 500
instead of $20,000 in the Complaint? The answer is No.
The Affidavit of Thomas Snyder includes several letters in which Western Surety
flatly denies the claim. There was no middle ground offered or tendered at any time,
as for example as suggested in Idaho Code 12-120 (1) which provides that tender can mitigate
liability. Whether the figure in Plaintiffs Complaint was $20,000 or $12,500, Plaintiff still
had to file the lawsuit, deal with a 31 page brief, Thomas Sanders 75 page affidavit, two
depositions and the approximate 40 page affidavit of Joshua Event with exhibits. The claim
for $750 in sales tax and Judge Morfitts interest award and attorneys fee award took virtually
no additional time in connection with Plaintiffs work on this case. Defendants 31 page brief
addressed these amounts in only two paragraphs on Page 30. That would be perhaps 2% of the
Brief which is a de minimus amount. Plaintiffs briefing mentions these amounts in passing.
Plaintiff considered a Motion to Reconsider on the sales tax and interest issue, but
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decided the amounts weren't worth extra litigation and that he is satisfied with the result. If
Plaintiff had spent many hours briefing and arguing over these claims, and Defendant similarly
did so, then Defendants might have an argument.
Therefore, Plaintiff asks that this Court award costs of $159.96 and attorneys fees of
$8790 pursuant to Idaho Code 12-120(3) and 12-120(1).

CERTIFICATE OF MAILING
I hereby certify that on January 19 2011, I caused to be deposited in the United States
Mail, postage prepaid, a true and correct copy of the foregoi
leading addressed to Josh
83702
Evett, Elam & Burke, 3rd Floor 251 E Front Street Boise, Id
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Joshua S. Evett
Kristina J. Wilson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
Evett - ISB #5587
Wilson - ISB # 7962

JAN 2 1 2011
CANVoN COUNTY CLER~
~ ,DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Case No. CV 10-6788

NICK HESTEAD,
Plaintiff/Respondent,

DEFENDANT WESTERN SURETY
COMPANY'S NOTICE OF APPEAL

vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant/Appel !ant.

TO:

The above named Respondent, Nick Hestead and his attorney John L. Gannon, 216 West
Jefferson, Boise, Idaho 83702, and the Clerk of the above entitled Court.
NOTICE IS HEREBY GIVEN THAT:

A.

E 9.1

The above named Appellant, Western Surety Company ("Western Surety"),

appeals against the above named Respondent to the Idaho Supreme Court from the Judgment
entered in the above entitled action on the 16th day of December 2010, the Honorable Judge
Susan Wiebe presiding.
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000276

..

(~

. ,/

B.

That Western Surety has a right to appeal to the Idaho Supreme Court, and the

Judgment described in paragraph 1 above is an appealable order under and pursuant to Rules 4
and l l(a)(l) of the Idaho Appellate Rules.
C.

A preliminary statement of the issues on appeal, which Western Surety intends to

assert in this appeal are as follows; provided, the following list of issues is not exhaustive:
1.

Whether the district court erred in finding that a surety that pays valid
claims on a motor vehicle dealer bond under Idaho Code § 49-1610 does
so as a "volunteer" when those claims are not based on judgments.

2.

Whether Western Surety complied with Idaho Code§§ 49-1610 and 411839(3) when it paid the valid claims of seven consumers who had not
received title from the principal on the motor vehicle dealer bond.

3.

Whether the district court erred in finding that Western Surety was liable
in excess of the penal amount of the bond, when Idaho Code § 49-1608
states it cannot be.

4.

Whether the district court erred in finding that Western Surety was liable
in excess of the $20,000.00 penal limit of the bond even though the district
court found it made the payments on the bond in good faith under Idaho
Code§ 41-1839(3).

5.

Whether Idaho Code § 49-1610 provides a private right of action to a bond
claimant against a surety for a violation of its procedures.

6.

Whether Plaintiff is entitled to recover more than a pro rata distribution of
the bond proceeds.

D.

No order has been entered sealing all or any portion of the record.

E.

Appellant requests a reporter's transcript.

Appellant requests the preparation of the following portions of the reporter's transcript in
hard copy: Hearing on Plaintiffs Motion for Summary Judgment held on December 10, 2010.
Appellant requests the reporter's standard transcript as specified in Idaho Appellate
Rule 25(c).
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Appellant requests that the following documents be included in the Clerk's

Record in addition to those automatically included under Idaho Appellate Rule 28:

1.

Motion for Summary Judgment (filed on October 13, 2010);

2.

Memorandum in Support of Motion for Summary Judgment (filed on
October 13, 2010);

3.

Statement of Uncontested Facts (filed on October 13, 2010);

4.

Affidavit of John Gannon and any and all exhibits attached thereto (filed
on October 15, 2010);

5.

Defendant's Motion for Rule 56(f) Extension of Time (filed on October
28, 2010);

6.

Memorandum in Support of Defendant's Motion for Rule 56(f) Extension
of Time ( filed on October 28, 201 O);

7.

Motion to Shorten Time for Hearing on Defendant's Motion for Rule 56(f)
Extension of Time (filed on October 28, 201 O);

8.

Affidavit of Joshua S. Evett in Support of Motion to Shorten Time for
Hearing and Motion for Rule 56(f) Extension of Time (filed on October
28, 2010);

9.

Response to Motion to Shorten Time and Rule 56(f) Extension (filed on
October 28, 201 O);

10.

Order Shortening Time for Hearing (entered on October 28, 2010);

11.

Defendant's Cross-Motion for Summary Judgment (filed on November 29,
201 O);

12.

Defendant's Memorandum in Opposition to Plaintiffs Motion for
Summary Judgment and in Support of Defendant's Cross-Motion for
Summary Judgment (filed on November 29, 2010);

13.

Affidavit of Joshua S. Evett in Support of Defendant's Opposition to
Plaintiffs Motion for Summary Judgment and Defendant's Cross-Motion
for Summary Judgment and any and all exhibits attached thereto (filed on
November 29, 201 O);
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14.

Affidavit of Thomas J. Snyder in Support of Defendant's Opposition to
Plaintiffs Motion for Summary Judgment and Defendant's Cross-Motion
for Summary Judgment and any and all exhibits attached thereto (filed on
November 29, 2010);

15.

Reply Memorandum to Defendant's Memorandum (filed on December 3,
2010);

16.

Motion to Strike the Second Affidavit of John Gannon (filed on December
8, 2010);

17.

Memorandum in Support of Motion to Strike the Second Affidavit of John
Gannon (filed on December 8, 201 O);

18.

Motion to Strike the Affidavit of Nick Hestead (filed on December 8,
2010);

19.

Memorandum in Support of Motion to Strike the Affidavit of Nick
Hestead (filed on December 8, 201 O);

20.

Response to Motion to Motion to Strike [sic] (filed on December 9, 2010);
and

21.

Notice Vacating Hearing and Withdrawing Defendant's Cross-Motion for
Summary Judgment (filed on December 15, 2010).

I certify:

1.

A copy of this Notice of Appeal has been served on each reporter of whom
a transcript has been requested as named below at the address said below:
Reporter:
Address:

Carole Bull
1115 Albany St.
Caldwell, ID 83605

2.

The clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript;

3.

The estimated fee for preparation of the Clerk's Record has been paid;

4.

The appellate filing fee has been paid; and

5.

Service has been made upon all parties required to be served pursuant to
Rule 20 of the Idaho Appellate Rules.
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C
DATED this -Z...\c;-r day of January, 2011.

ELAM & BURKE, P.A.

By:

«J LC\..,. v-

Joshua S. Evett, of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the%~ day of January, 2011, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

U.S. Mail
- - Hand Delivery
- - Federal Express
~Facsimile - 343-5807

Carole Bull
1115 Albany St.
Caldwell, ID 83605
Reporter

~U.S.Mail
_ _ Hand Delivery
_ _ Federal Express
- - Facsimile

Joshua . Evett
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JOHN L. GANNON #1975
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff/Respondent & Cross Appellant

FEB 11 2011
CANYON COUNTY CLERK
B RAYNE, DE:PUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NICK HESTEAD
CASE NO. CV 10-6788
Plaintiff/Respondent,
Cross Appellant

NOTICE OF CROSS APPEAL

vs.

CNA SURETY dba WESTERN SURETY
COMPANY
Defendamt/Appellant
Cross Respodent
TO: The ABOVE NAMED CROSS RESPONDENTS CNA Surety dba Western Surety
Company, Joshua Evett- Elam Burke, and the Clerk of the above entitled Court:
NOTICE IS HEREBY GIVEN THAT:
1. The above named cross appell ant Nick Hestead appeals against the above named
cross respondent to the Idaho Supreme Court from the Judgment entered in the above entitled
action on December 16, 2010, the Honorable Judge Susan Wiebe presiding.
2. That the party has a right to cross appeal to the Idaho Supreme Court and the
Judgment described in paragraph 1 above is an appealable order under and pursuant to Rules 4
and ll(a) (1) of the Idaho Appellate Rules.
3. A preliminary statement of the issues on appeal, which Nick Hestead intends to
assert on appeal are as follows:
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Whether the district court erred in not awarding as damages $750 (sales tax paid
on the $12,500) and $3729 (interest paid on the Simplot Credit Union loan) in addition
to the $12,500.00 award.
4. Is additional reporters transcript requested?
No
5. The cross appellant requests the following documents to be included in the clerks
record in addition to those automatically included under Rule 28 JAR and those designated by
the appellant in the initial notice of appeal:
None
6. The cross appellant requests the following documents, charts, or pictures offered or
admitted as exhibits to be copied and sent to the Supreme Court in addition to those requested
in the original notice of appeal.
None
7. I certify:
(a) No additional transcript is requested so only this Notice has been served upon:
Carol Bull 1115 Albany Street Caldwell, Idaho 83605
(b) No payment has been made since no additional transcript has been requested
(c) Service has been made upon all parties required to be served pursuant to Rule 20
(d) Any Filing Fee for this Cross Appeal has been paid.

ross Appellant

NOTICE OF CROSS APPEAL - Page 2
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CERTIFICATE OF SERVICE
I hereby certify that on the 11 day of February, 2011, I caused to be personally served
a true and correct copy of the foregoing pleading upon Elam Burke 251 E Front Street Suite
300 Boise, Idaho 83701 and by personally leaving said copy at the office
1115 W Albany, Caldwell, Idaho 83605
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Carolyn Bull,

0

~LED

---.AA.M _ _ _ _,P.M.

FEB 1~ 2011
CANYON COUNTY CLERK
B RAYNE, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,

Case No. CV 10-6788
ORDER DENYING PLAINTIFF'S
REQUEST FOR ATTORNEY FEES AND
A WARDING COSTS

Defendant.

Defendant's Objection to Plaintifr s Request for Costs and Attorney Fees having come
before this Court for hearing on January 31, 2011, at the hour of 11 :00 a.m., and the Court having
reviewed Plaintifrs Memorandum of Costs and Attorneys Fees, Plaintifrs Memorandum in
Support of Costs and Attorneys Fees, and Defendant's Objection to Plaintifr s Request for Costs
and Attorney Fees; and further having heard the arguments of counsel and having orally stated its
decision:
IT IS HEREBY ORDERED that Plaintifr s request for attorney fees is denied, as he did
not seek recovery of fees under Idaho Code § 41-1839( 1) and (3 ).
IT IS FURTHER ORDERED that Plaintiff was the prevailing party and is entitled to
costs, as a matter of right, in the amount of$123.71.

ORDER DENYING PLAINTIFF'S REQUEST FOR
ATTORNEY FEES AND A WARDING COSTS - 1
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DA TED this

~

\\

day of February, 2011.

Honorahle Susan E. Wiebe
Canyon County District Judge

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h e 4 day of February, 2011, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

/
U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
- - Facsimile

Joshua S. Evett
Elam & Burke, P.A.
P.O. Box 1539
Boise, ID 83701

/
U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
- - Facsimile

Deputy Clerk
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Joshua S. Evett
Kristina J. Wilson
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j se@elamburke.com
Evett - ISB #5587
Wilson - ISB # 7962
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MAR O2 2011
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD WDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,

Case No. CV 10-6788

Plaintiff/Respondent,
DEFENDANT WESTERN SURETY
COMPANY'S AMENDED NOTICE OF
APPEAL

vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant/Appellant.

TO:

The above named Respondent, Nick Hestead and his attorney John L. Gannon, 216 West
Jefferson, Boise, Idaho 83702, and the Clerk of the above entitled Court.
NOTICE IS HEREBY GIVEN THAT:
A.

The above named Appellant, Western Surety Company ("Western Surety"),

appeals against the above named Respondent to the Idaho Supreme Court from the Judgment
entered in the above entitled action on the 16th day of December 2010, the Honorable Judge
Susan Wiebe presiding.
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That Western Surety has a right to appeal to the Idaho Supreme Court, and the

Judgment described in paragraph 1 above is an appealable order under and pursuant to Rules 4
and 1 l(a)(l) of the Idaho Appellate Rules.
C.

A preliminary statement of the issues on appeal, which Western Surety intends to

assert in this appeal are as follows; provided, the following list of issues is not exhaustive:
1.

Whether the district court erred in finding that a surety that pays valid
claims on a motor vehicle dealer bond under Idaho Code § 49-1610 does
so as a "volunteer" when those claims are not based on judgments.

2.

Whether Western Surety complied with Idaho Code§§ 49-1610 and 411839(3) when it paid the valid claims of seven consumers who had not
received title from the principal on the motor vehicle dealer bond.

3.

Whether the district court erred in finding that Western Surety was liable
in excess of the penal amount of the bond, when Idaho Code § 49-1608
states it cannot be.

4.

Whether the district court erred in finding that Western Surety was liable
in excess of the $20,000.00 penal limit of the bond even though the district
court found it made the payments on the bond in good faith under Idaho
Code§ 41-1839(3).

5.

Whether Idaho Code § 49-1610 provides a private right of action to a bond
claimant against a surety for a violation of its procedures.

6.

Whether Plaintiff is entitled to recover more than a pro rata distribution of
the bond proceeds.

D.

No order has been entered sealing all or any portion of the record.

E.

Appellant requests a reporter's transcript.

Appellant requests the preparation of the following portions of the reporter's transcript in
hard copy: Hearing on Plaintiff's Motion for Summary Judgment held on December 10, 2010.
Appellant requests the reporter's standard transcript as specified in Idaho Appellate
Rule 25(c).
DEFENDANT WESTERN SURETY COMPANY'S AMENDED NOTICE OF APPEAL-2

000287

0

0
F.

Appellant requests that the following documents be included in the Clerk's

Record in addition to those automatically included under Idaho Appellate Rule 28:
1.

Motion for Summary Judgment (filed on October 13, 201 0);

2.

Memorandum in Support of Motion for Summary Judgment (filed on
October 13, 2010);

3.

Statement of Uncontested Facts (filed on October 13, 2010);

4.

Affidavit of John Gannon and any and all exhibits attached thereto (filed
on October 15, 2010);

5.

Defendant's Motion for Rule 56(f) Extension of Time (filed on October
28, 2010);

6.

Memorandum in Support of Defendant's Motion for Rule 56(f) Extension
of Time (filed on October 28, 2010);

7.

Motion to Shorten Time for Hearing on Defendant's Motion for Rule 56(f)
Extension of Time (filed on October 28, 2010);

8.

Affidavit of Joshua S. Evett in Support of Motion to Shorten Time for
Hearing and Motion for Rule 56(f) Extension of Time (filed on October
28, 2010);

9.

Response to Motion to Shorten Time and Rule 56(f) Extension (filed on
October 28, 2010);

10.

Order Shortening Time for Hearing (entered on October 28, 2010);

11.

Defendant's Cross-Motion for Summary Judgment (filed on November 29,
2010);

12.

Defendant's Memorandum in Opposition to Plaintiffs Motion for
Summary Judgment and in Support of Defendant's Cross-Motion for
Summary Judgment (filed on November 29, 201 0);

13.

Affidavit of Joshua S. Evett in Support of Defendant's Opposition to
Plaintiff's Motion for Summary Judgment and Defendant's Cross-Motion
for Summary Judgment and any and all exhibits attached thereto (filed on
November 29, 2010);
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14.

Affidavit of Thomas J. Snyder in Support of Defendant's Opposition to
Plaintiffs Motion for Summary Judgment and Defendant's Cross-Motion
for Summary Judgment and any and all exhibits attached thereto (filed on
November 29, 2010);

15.

Reply Memorandum to Defendant's Memorandum (filed on December 3,
2010);

16.

Motion to Strike the Second Affidavit of John Gannon (filed on December
8,2010);

17.

Memorandum in Support of Motion to Strike the Second Affidavit of John
Gannon (filed on December 8, 2010);

18.

Motion to Strike the Affidavit of Nick Hestead (filed on December 8,
2010);

19.

Memorandum in Support of Motion to Strike the Affidavit of Nick
Hestead (filed on December 8, 2010);

20.

Response to Motion to Motion to Strike [sic] (filed on December 9, 2010);
and

21.

Notice Vacating Hearing and Withdrawing Defendant's Cross-Motion for
Summary Judgment (filed on December 15, 2010);

22.

Memorandum of Costs and Attorneys Fees (filed on December 29, 2010);

23.

Memorandum in Support of Costs and Attorneys Fees (filed on December
29, 2010);

24.

Defendant's Objection to Plaintiff's Reguest for Costs and Attorney Fees
(filed on Januruy 10, 2011 );

25.

Memorandum in Response to Defendants Objection to Costs and
Attorneys Fees (filed on Januruy 20, 2011).

I certify:
1.

A copy of this Notice of Appeal has been served on each reporter of whom
a transcript has been requested as named below at the address said below:
Reporter:
Address:

Carole Bull
1115 Albany St.
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Caldwell, ID 83605

2.

The clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript;

3.

The estimated fee for preparation of the Clerk's Record has been paid;

4.

The appellate filing fee has been paid; and

5.

Service has been made upon all parties required to be served pursuant to
Rule 20 of the Idaho Appellate Rules.

1>-r

DATED this _ _ day of March, 2011.
ELAM & BURKE, P.A.

_f;a..,__~---- - -

By:_4-'-,
Joshua S. Evett, of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE

(S~

I HEREBY CERTIFY that on the _ _ day of March, 2011, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

Vu.s.Mail
_ _ Hand Delivery

Carole Bull
1115 Albany St.
Caldwell, ID 83605
Reporter

( / U.S. Mail
_ _ Hand Delivery

_ _ Federal Express
Facsimile - 343-5807

_ _ Federal Express
Facsimile

Joshua S. Evett
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NICK HESTEAD,
Plaintiff-RespondentCross Appellant,
-vsCNA SURETY, dba WESTERN SURETY CO.,
Defendant-AppellantCross Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-06788*C
CERTIFICATE OF EXHIBIT

I, CHRISYAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
is being sent as an exhibit:

NONE

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

,~A. . .

the said Court at Caldwell, Idaho this_!_~:~_·_day of __

Dr.,_.>' ~ ' - - ~

2011.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
the County of Canyon.
By:
Deputy

CERTIFICATE OF EXHIBIT
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTI OF CANYON

NICKHESTEAD,
Plaintiff-RespondentCross Appellant,

~CNA SURETY, dba WESTERN SURETY CO.,
Defendant-AppellantCross Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-10-06788*C
CERTIFICATE OF CLERK

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled cause was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including documents requested.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this

1 ,~

day of

/4 It>t : I

, 2011.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and
the County of Canyon.
By:
Deputy

i\

"~,,~.-~'}

CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNIY OF CANYON

NICK HESTEAD,
Plaintiff-RespondentCross Appellant,

-wCNA SURETY, dba WESTERN SURETY CO.,
Defendant-AppellantCross Respondent.

)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 38467
CERTIFICATE OF SERVICE

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Record and one copy of the Reporter's Transcript to the attorney of record to each
party as follows:
Joshua S. Evett and Kristina J. Wilson, ELAM & BURKE, PA,
P. 0. Box 1539, Boise, Idaho 83701
John L. Gannon, 216 W. Jefferson St., Boise, Idaho 83702

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this

I sJ

A

I\
''
day of _...,.h_,1-fJ~r-'-ci_'
_ _, 2011.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in anµ~~ the County of Canyon.
By:
,\ / C~t~JZJ!_~ Deputy
CERTIFICATE OF SERVICE
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